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THE LAND TRANSFER BILL. I. 


EW probably, at least among lawyers and those who understand 

the difficulties of the subject, will be found to assert that the 
Lord Chaneellor’s proposals for dealing with the land laws are 
wanting in boldness of conception. The merits of his Bill are 
great and are obvious, and accordingly whatever space may be 
accorded to these observations will be devoted to pointing out 
what seem to be some of the faults underlying the measure, and 
to suggesting how they may be remedied. 

In the first place then the attempt to vivify an Act that has been 
dead for the whole period of its existence, if the expression may be 
pardoned, does not seem a very hopeful undertaking. The Bill 
is in fact merely an amending Act, as appears from the words 
‘ the Land Transfer Acts’ and ‘the principal Act’ occurring through- 
out. The reader, if he is a lawyer, probably guesses that it is the 
Land Transfer Act, 1875, which is thus mysteriously referred to; 
otherwise he must read on to the 66th! section in a state of per- 
plexity, when his doubts will be solved by the information that 
‘the principal Act’ means the Land Transfer Act, 1875, and ‘the 
Land Transfer Acts’ the principal act as amended by the Bill. The 
extreme awkwardness of thus attempting to engraft a measure, itself 
of such importance, upon an Act of great length and hitherto of no 
value, appears throughout the Bill: it was shown even more forcibly 
by sect. 29, subs. 10 of the Bill as it first stood, enabling the Lord 
Chancellor to make, rescind, and amend rules for the removal of 
difficulties in the administration of ‘the principal Act’ which 
appeared to arise from the provisions of that Act being inconsistent 
with certain subsequent measures. As an expeditious method of law- 
making in these days of parliamentary obstruction, the simplicity 

' The sections referred to are, unless otherwise stated, those of the Bill as reprinted 
with amendments. 
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261 The Law Quarterly Review. 
of this proposal had much to recommend it; but evidently the 
legislature did not feel justified in entrusting such a power even to 
a Lord Chancellor, for the clause has now been struck out and the 
inconsistencies left to take care of themselves. This objection how- 
ever relates to the form of the measure, and it may well be that the 
Lord Chancellor has preferred to lay his views before the public in 
a somewhat rudimentary shape in order that he may have the 
benefit of seeing them critically examined in the press before he 
finally produces his scheme compact and well-ordered. 

What then may be said with regard to the substance of the measure? 
Now it must be borne in mind that the Land Transfer Act, 1875, has 
been an utter failure; unless therefore it is by this Bill amended 
to such an extent as to overcome the objections hitherto existing 
against it, the new measure must, if left to its own merits, be 
equally an utter failure. To obviate this disagreeable result, it is 
provided that registration of title shall be compulsory. Now without 
pausing to enquire whether a scheme which is looked upon by the 
publie as a panacea for the evils of conveyancing ought not to be 
able to win its way into favour by less violent means, let us 
consider shortly whether the Act of 1875 did not deserve to fail 
through its own inherent defects. If this proposition can be 
established, it will follow that it is not desirable to perpetuate 
those defects in an aggravated form. 

The Act of 1875 provides for the registration of three sorts of 
titles— absolute, sect. 7; possessory, sect. 8; qualified, sect. 9g. An 
absolute title means in other words a good title; a qualified title 
means a good title, subject to some slight restriction not of much 
importance but rather vaguely defined; a possessory title means 
anything from a nearly good title down to a thoroughly bad one. 

The public, if they are well advised, will look at absolute titles 
with confidence, at qualified titles with suspicion, at possessory 
titles they will refuse to look at all. Why should they incur the 
expense of a solicitor to tell them whether the flaw in a title which 
is not absolute is one which they may safely disregard? One of 
the chief benefits to be derived from a system of registration of 
titles is that it will dispense to a great extent, if not altogether, 
with solicitors’ charges. There ought to be no conditions of sale 
for registered titles ; it ought to be sufficient, except in very special 
cases, for the auctioneer to announce the amount of deposit and the 
day for completion by word of mouth. A man with property for 
sale will be asked in what category his title is placed, and 
according to his answer so will be the biddings. It will be of the 
utmost importance for him to be able to contract to give an 
absolute title to the purchaser. For this purpose conditions of 
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sale will be useless ; for there cannot be an absolute title according 
to the contract corresponding with a good title according to the 
contract under the existing law. Conditions of sale will not bind 
the registrar. A vendor who bought a few years ago with a short 
title, expecting that it would at any rate be improved with time, 
will find himself required to show, and the examiner of titles will 
be bound to require, title for the full period of forty years under the 
Vendorand Purchaser Act before thetitle can be registered as absolute. 
It has often happened that a purchaser has under conditions of sale 
accepted a title with some defect serious enough perhaps in law, as 
where there is a doubt whether a legal estate has been got in, 
whether or at what date a person possibly entitled to a small share 
who disappeared in the colonies many years ago died, but with the 
practical assurance that his bargain will not be disturbed and that 
his title will be made perfect in the course of some years, and in 
the meantime perhaps taking an indemnity from the vendor. On 
a subsequent sale of this same property under the new system it 
will be impossible, as hitherto, either to sell with a title com- 
mencing since the date of the defect, or to stipulate that no 
requisitions shall be made relative to the defect. On the contrary, 
if either the vendor or his solicitor suppresses, attempts to sup- 
press, or is privy to the suppression of any document or of (sic) 
any fact prejudicially affecting the title, he becomes guilty of a 
misdemeanour and liable to imprisonment for a term not exceeding 
two years with or without hard labour; see sect. 99 of Act and 
sect. 61 of Bill’. A perfectly good title for the full forty years 
is rather the exception than the rule: there is generally some 
defect to be guarded against by a condition of sale, and the 
purchaser almost as frequently as not takes some slight risk, it 
may he scarcely appreciable in money value, upon himself. For 
the future all this is to be changed, and if the title is not made 
out to the satisfaction of the examiner, although such as the 
purchaser is ready to accept without hesitation, it must be re- 
fused admission among the good and must go into the ranks of 
the bad. 

There is indeed still some hope for it. After it has passed 
through a probationary period of not less than five years, appli- 
cation may be made for its ‘ confirmation’; see the 10th and follow- 


1 This seems rather a severe method of altering the law as laid down in Re Ford & 
Hill, 10 Ch. D. 365. The penal clause is no doubt limited to those who ‘ with intent to 
conceal the title or claim of any person’ suppress, &c.; but this limitation is illusory, 
because the object of conditions of sale is to protect the vendor from the necessity of 
disclosing a defect (i.e. possible claim by another) of which he knows. The section 
might therefore just as well apply to every one who ‘knowing of a defect in his title’ 
suppresses it. 
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ing sections of the Bill. The application must be accompanied by an 
affidavit as to its character and a deposit to cover expenses. There- 
upon notices will be issued by advertisement or otherwise inviting 
any one to come in and state his objections in the form of a petition 
to the Land Transfer Board. If no one appears or appears suc- 
cessfully as advocatus diaboli, then ‘within the. prescribed time 
after the expiration of the period of five years from the date of the 
first publication of the notice of application,’ the title may be made 
absolute ; sect. 13. To explain more clearly the working of these 
elaborate provisions, let us take the case of a man whose title is 
defective in some point but will be cured after the lapse of twelve 
years’ adverse possession under the Statutes of Limitation: suppose 
at the end of the eleventh year he sells; the purchaser can only be 
registered with a possessory title ; at the end of another year when 
his title has become perfectly good he has to submit it to the process 
described above for a further period of rather more than five years 
before the registry office will take official notice of what the law has 
quietly and silently performed. Why he should have to wait five 
years under the new system, when less was sufficient under the old, 
does not appear. Moreover, if the expenses of the two methods are 
contrasted, on the one hand the cost of the application, of the 
affidavit, the deposit, of resisting the objections of the petitioners 
and of their solicitors’ bills or more probably of the black mail 
levied by those who threaten to bring forward plausible but unsub- 
stantial objections, on the other hand nothing, it can scarcely be 
said that the Bill altogether carries out the promise of its title to 
facilitate the transfer of land. 

In connexion with these sections of the Bill reference may be 
made to the 21st section of the Act of 1875, by which no title 
by adverse possession can be acquired against the registered 
proprietor. No doubt it would be inconvenient for one person to 
remain as proprietor on the register and for another meanwhile to 
acquire title by adverse possession, still it is rather a clumsy method 
of proceeding to repeal Acts whose beneficial operation has extended 
back to a time whereof the memory of man runneth not to the 
contrary merely in order to make the machinery of registration work 
more easily. It would seem that some suspicion of this objection 
must have been felt in the passage of the Bill through the House of 
Lords, for a provision has been introduced enacting that where ‘ by 
reason of length of possession by some other person the registered 
proprietor would not, but for section twenty-one of the principal 
Act, be entitled to recover possession of the portions of the land of 
which he is not in possession, the Land Transfer Board may .. .. 
rectify the description of the land in the register so as to make the 
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same accord with the true description of the land of which the 
registered proprietor is in possession,’ s. 1g. This section may safely 
be pronounced the most difficult of interpretation that the Bill con- 
tains. It cannot mean that the Land Transfer Board may alter the 
register so as to confer a title upon the person in possession of the 
land as against the registered proprietor, for this is precisely what 
is forbidden by the twenty-first section of the Act, which even the 
Land Transfer Poard must recognise until it is repealed. If it 
means that the Board may, with the consent of the registered pro- 
prietor, correct a mistake in the description of his boundaries, it is 
difficult to see why it should not have said it, or why it should be 
necessary to say it at all; or if it is necessary, why it should be 
limited in its operation to those cases where the registered pro- 
prietor has had a squatter upon part of his land whom he would 
not be entitled to turn out but for section twenty-one of the prin- 
cipal Act. Perhaps this secticn may eventually be elucidated 
in a court of law. 

The gist of the foregoing pages may be thus shortly stated. It will 
be a great injury to a large number if not a majority of landowners 
to compel titles which under the existing law are perfectly good 
for all practical purposes to be registered with an objectionable 
epithet. It will throw a heavy additional expense on to real 
property, already sufficiently depreciated in value, to require a 
long and complete title to be made out and submitted to the 
registrar or examiner before granting an ‘absolute’ certificate ; 
and if his decision should be unfavourable and only a possessory 
title can be registered, all further dealings with the property will 
be greatly prejudiced until after an elaborate process involving 
further heavy expenditure the title can be confirmed as absolute : 
if afterwards any unfortunate event should arise to invalidate 
the title, as must from time to time happen in spite of the vigil- 
ance of the registrar, as when an unexpected construction is put 
on a will by the Court or the owner of a share disappears, so often 
must the ‘absolute’ title be degraded to a ‘possessory’ and the 
same lengthy and expensive process gone through again before its 
restoration. 

It may be that some of these objections are partially met by the 
provisions enabling the registrar to exercise a certain discretion in 
the matter or to take the opinion of the Court upon doubtful 
questions, sections 17, 74-77 ef Act and sect. 35 of Bill; but the 
contrast between the present system, by which the vendor stipu- 
lates that the purchaser shall make no objection to specified defects, 
and the proposed method of forcing the parties unless they can 
satisfy the registrar to apply to the Court for a doubtful decision, 
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is certainly not in favour of the latter either for simplicity or 
for economy. In this respect sections 17 and 18 of the Bill relating 
to the description of boundaries seem to be singularly unfortunate. 
According to sect. 17 no description of land in the register shall be 
conclusive until the registered proprietor has gone through a 
similar operation to that required for a confirmation of title lasting 
for more than five years. To provide that, however good a title may 
be shown and however clearly the boundaries may be made out, 
yet the land to which the ‘absolute’ title applies, even though 
it may include the whole of an island, shall not be conclusively 
described in the register until more than five years have elapsed, 
in fact that a man may be registered as absolutely entitled to his title 
but not to his land, seems to approach within measurable distance 
of a reductio ad absurdum. This section may sometimes be useful 
when the boundary line is uncertain, as where a green lane or 
a fringe of wood divides the estates of two neighbours and neither 
is quite so sure as he would like to be that the piece belongs to 
him ; but these questions are often rather sore points and wisely left 
to slumber between friends ; to enact that the registrar may, unless 
they can amicably come to a settlement, hang them up in a Court 
of law to fight it out like the Kilkenny cats, until perhaps there 
is nothing left of their respective estates except the disputed 
boundary, is a provision which can scarcely be said to ‘ facilitate’ 
matters. 

But it may fairly be urged that in spite of these objections the 
proposed registration of titles will be better than the existing system 
of conveying by deeds, and that it is useless merely to point out 
difficulties unless a way is shown by which they may be overcome. 
In reply to this the writer of this article ventures to make the 
following suggestions in outline :— 

First. In the case of land not yet on the register, instead of 
requiring forty years’ title to be shown, and even then holding the 
purchaser liable to be turned out owing to some anterior flaw 
whose existence he is not allowed to discover, let it be enacted that 
where a man bona fide and for value purchases from a vendor who 
shows a good title for at least six years, he shall be protected 
against all defects in the title anterior to the date from which title 
is shown. The vendor would not under this law be absolved from 
showing a good commencement to his title, because mere possession 
for six years would not confer an apparently good title. But if he 
purchased or took under a will or as heir-at-law six, ten, twenty, 
or any number of years ago, he would simply have to make out his 
title during the time he has held the land, and a purchaser from 
him would be protected if a prior vendor had no good title or if a 
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subsequent will afterwards turned up or a supposed dead man 
came to life. So if title was only shown for four years, the pur- 
chaser must wait two more before he could make a good title to 
another purchaser. In this way titles would be as it were per- 
petually renewing themselves, and a speedy end would be put to 
those slight defects which as often as not crop up during every 
forty years of the existence of modern titles. It is no very radical 
proposal which is here advocated, but only an extension of those 
doctrines which are supposed to protect the bona fide purchaser and 
to favour the vigilant possessor rather than the unknown or slum- 
bering owner. It would of course also be necessary to limit succes- 
sion duty as a charge upon the land, as provided by sect. 44 of the 
Bill. And it may be added that any attempt to facilitate transfer 
should not omit to abolish utterly all searches at the central office : 
these have been described by an eminent authority as theoretically 
imperfect and practically useless; the recent case of fe Pope, 17 
Q. B. D. 743, shows that the system is positively pernicious. 

Secondly. Titles being thus simplified, any proprietor should be 
allowed but should not be compelled to apply for registration. If 
in the opinion of the registrar the title shown for six years or more 
is good, let it be registered subject to incumbrances and easements ; 
if it is not good. let it wait till it is. There should be no different 
degrees of registered titles, whether good, bad, or indifferent. It 
should be made as easy as possible for titles to become good, and 
only good titles should be registered. In fact a registered title 
should be equivalent to a good title. It would no doubt occasion- 
ally happen that a title good when registered afterwards became 
bad, but any defect occurring would be noted up by the registrar as 
soon as he had notice of it, and would be shown to intending pur- 
chasers until it became cured. The purchaser of a registered title 
would have to make no investigation whatever beyond consulting 
the register and making the usual enquiries of persons in occupa- 
tion, and the bona fide purchaser for value would be protected 
against all outstanding claims, if any, not appearing on the register 
or discoverable on enquiry of the occupiers. This of itself, as 
rendering his land more easily saleable, would be a great induce- 
ment to a proprietor to register his title as soon as he could do so 
conveniently and without injury to himself; but if further induee- 
ment be needed, the proposed provision making a six years’ title 
sufficient might be limited to titles which are submitted to the 
examiner for the purpose of registration. 

A few more words may not inappropriately be added with regard 


‘ to Part IV of the Bill making amendments to the Law of Real 


Property. The 45th and 46th sections abolishing estates tail 
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will be universally weleomed; the provision that what formerly 
required a fictitious action to law and afterwards a deed enrolled 
in the Court of Chancery shall henceforth, except where there is a 
protector of the settlement, be accomplished during the silent hours 
of the night, that the infant who goes to bed with an estate tail 
shall wake up on the morning of his twenty-first birthday with an 
estate in fee simple presented to him, is certainly a masterpiece of 
simplicity. 

As much however cannot be said for the provisions regulating 
the devolution of real estate by declaring that it shall pass to the 
personal representatives to be administered pari passu with personal 
estate, sects. 38, 39, 42. The words ‘ pari passu’ no doubt mean in 
English that all debts of the deceased are to be paid equally out 
of real and personal estate, subject of course to the provisions of 
the will,if any. Now if the deceased has died intestate a difficulty 
at once arises, for by provisoes (a) and (4) of sect. 39 the husband or 
wife is to take a life interest only in the realty instead of the whole 
or part as in the case of the personalty, and their duty and their 
interest, assuming as is generally the case that the husband or wife 
administers, are at once brought into conflict, and they may be 
compelled at great inconvenience to sell or mortgage part of the 
real estate in order to pay a debt much more conveniently dis- 
charged out of the ready money. The following problem may also 
be suggested as arising under proviso (¢): Suppose the husband has 
no reason to exercise his right of administering to his wife's per- 
sonal estate, who will be the proper person to sell the remainder 
after the life estate of the husband in her real estate ? 

If however the deceased has made a will dealing with the 
real estate, it is extremely inconvenient that the legal and the equit- 
able estates should be severed, that where a father makes provision 
for his sons and daughters by devising a piece of land to each, 
those several pieces of land shall notwithstanding his testamentary 
disposition devolve upon his executors, apparently for the purpose 
of being transferred by them to the beneficiaries: again, if a man 
devises his real estate to independent trustees for the benefit of his 
children by a first wife and appoints his second wife executrix, 
what advantage can it be that the legal estate should have to pass 
through the stepmother before it reaches the trustees for the chil- 
dren? It is not easy to see the reason for thus forcing the legal 
estate in land on the personal representatives in spite of the ex- 
pressed wishes of the testator. There is no necessity to do so in 
order to render land saleable for payment of debts, though it 
might facilitate a sale in the case of an insolvent estate; but in- 
asmuch as the majority of landowners have not as yet before the 
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passing of this Bill died insolvent, the balance of convenience as 
shown by experience inclines the other way. The memorandum 
prefixed to the Bill offers no explanation; on the contrary, it states 
that the intention of the measure is to declare that ‘on intestacy’ 
real estate shall devolve as personalty, which leads to the supposi- 
tion that a larger scope than was intended may have been given to 
the section by inadvertence. 

There are several other sections open to somewhat unfavourable 
comment, but probably enough has been said to show that the Vill 
will have to be considerably amended before it can be recognised as 
an Act to simplify titles and facilitate the transfer of land. 


Hucu M. Humpury. 
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HE prevalent notion that land can be made as saleable as 
consols betrays either ignorance of the subject or confusion 
of thought. Of all known species of property, consols are perhaps 
the most absolutely homogeneous, and land the most heterogeneous. 
The vendor of consols may be sure that he will find purchasers in 
the market at a readily ascertainable price; the vendor of land 
must often create his market by advertising and other similar 
means, can seldom reckon on any considerable number of offers for 
property that may only fit the requirements of a few, and must in 
consequence, especially if his land is sold for occupation and not for 
investment, be left till the last in the greatest uncertainty as to the 
price he will obtain. By no conceivable legislation can the ex- 
penses of plans and advertisements, the charges of surveyors, 
auctioneers and land-agents, and the ultimate uncertainty of price 
be eliminated from the sale and purchase of land. 

A more real and remediable grievance is to be found in the 
difficulties attending the /ransfer of land. While the purchaser of 
stock finds his purchase simply and expeditiously assigned to him 
by the execution of a ‘common form’ deed and a consequent entry 
in the books of the Bank of England or the company in question, 
the purchaser of land has to conduct an elaborate and vexatious 
enquiry into the ‘title’ of his land, an enquiry so technical that it 
always requires the assistance of a solicitor, and often the additional 
aid of a barrister. And the vendor of land is not a whit more for- 
tunate in this respect. For, unless he has previously employed com- 
petent professional assistance in the preparation either of his contract 
for sale or of his conditions of sale, he may find himself put to 
en lless annoyance and expense by an unwilling or timid purchaser, 
and may ultimately have his land thrown back on his hands. 

The chief reason of this difficulty in the transfer of land does not 
lie in the practice of settlement. For it is well known that consols, 
stocks, %:.i other personal property can be and often are as elabo- 
rately settled as a family estate. It rather lies in the obligation 
thrown on purchasers /o fake notice of the partial interests existing in 
land, which may roughly be divided into ‘ uses’ and ‘trusts. A 
‘use’ may be defined as an absolute legal interest in land; and so 
long as the entire legal interest in land is allowed to be split up into 
a variety of‘ uses,’ tenancies for life, remainders and so on, it is clear 
that a purchaser can get no complete title at all to the land, unless 
he either buys up all these ‘ uses’ or deals with some person specially 
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empowered under the settlement to override and annul them. 
‘Trusts, on the other hand, may be defined as beneficial interests 
divorced or separated from full legai ownership. And here again, 
if a purchaser has to look beyond the legal owners, and is affected 
with notice of these ‘ trusts, he is embarked on what may prove to 
be an almost limitless sea of enquiry. 

With regard to consols, stocks, and other similar personal pro- 
perty, the law of which has been elaborated at a much later date 
than the law relating to land, the remedy for this state of things 
has been found to lie, first, in only recognising one extent of legal 
ownership, the entire legal ownership of the registered holder or 
holders ; and secondly, in keeping that ownership a+ be/ween the legal 
owners and the outside public entirely free from trusts. Between 
themselves and their cestui que trusts, that is, the trustees of a sum 
of consols would be liable for any improper sale or other dealing 
with the trust fund; but this fact would not affect the power of 
the trustees to give as absolute and unqualified a title to any third 
party—purchaser, mortgagee, or what not—as if the trustees were 
the absolute beneficial owners of the consols. And it is in the applica- 
tion of a similar principle to land that there exists the chief hope of 
our being ultimately able to dispense with the waste of time, talent, 
and money at present thrown away on the investigation of title. 

It is no doubt true that a register of the title to land could never 
be kept quite so simple as that of the title to consols. For land is 
the subject not only of ownership but of possession or occupation ; 
it is for various reasons mortgaged to a much greater extent and 
for much longer periods than is the case with consols; the modes 
of enjoyment which it offers are various and may be vested in 
different persons ; it is subject to natural and artificial alteration 
of the most various kind ; and finally it is composed of irregular 
and incommensurable parcels, not only superficially but also (in 
mineral districts) horizontally divided. From the first three of 
these circumstances will arise the necessity of registering or other- 
wise providing for first leases, secondly mortgages, and thirdly 
easements of all kinds and rent-charges; from the last two spring 
the difficulties of boundaries and parcels, which can probably never 
be completely solved under any system whether with or without a 
register. But still, after allowing for the creation and registration 
of all these various interests, there can be no doubt that title 
would be immensely simplified by allowing in each one of these 
interests but one absolute estate, the possession of which should 
entitle its holder or holders as towards the outside public to deal 
conclusively with the interest in question in any way whatever ; 
while the rights of all cestui que trusts should be enforceable only 
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as between themselves and the registered legal holders, and should 


be protected by some system of caveats. 
This principle was to some extent recognised by the Land Transfer 
Act, 1875, which provided for the registration of proprictors of 
freehold land and of certain descriptions of leaseholds, and which 
enacted (see 83(1)) that there should not* be entered on the register 
or be receivable by the registrar any notice of any trust implied, 
express, or constructive. But this Act laboured under several 
radical defects. It was voluntary, not compulsory; it merely 
enabled owners with a comparatively simple title to get that title 
registered, but did not provide for the simplification in the future of 
registrable titles ; it mixed up with the question of registration the 
wholly distinct question of indefeasibility of title; and, finally, it 
enabled the registered proprietor to transfer and to mortgage only, 
not also to lease or otherwise deal with land in any mode in which 
an absolute beneficial owner might. It was no doubt the voluntary 
character of the Act which was the chief cause of its failure, since 
landowners were hardly likely to incur certain expense and trouble 
to obtain an uncertain benefit on a possible sale. The other defects 
above mentioned can hardly be said to have beenestablished by actual 
experience. But whatever the causes, the result is certain. The 
Land Transfer Act, 1875, has been an almost unqualified failure. 
The Land Transfer Bill of the present Session marks a great 
advance on the Act of 1875, in that it proposes to render registra- 
tion compulsory in the districts from time to time brought under 
its provisions. And the compulsion appears on the whole to be 
applied in the right manner and at the right time, by being not 
immediate and universal, but contingent on a dealing taking place 
with the land in question. The great difficulty also in ensuring, 
without an immediate tax on the present landowner, that the register 
shall be pretty conclusive proof of the ownership of land, appears to 
be practically solved in the manner so consistently advocated by 
Mr. Colt in his pamphlets and his articles in the Law Journal. For, 
under the provisions of the Bill, the repeated transfers of and dealings 
with titles at first registered as possessory would in course of time 
themselves form a complete and practically indefeasible record of title. 
But here approval of the Bill must end, and attention must be 
directed to its numerous shortcomings and mistakes. Many of the 
more palpable errors which disfigured the original Bill have now, 
under the influence of expert criticism, disappeared from the Bill as 
amended on report. But that there are still left considerable 
materials for criticism the following remarks will show. 
The first great defect of the Bill is that it is neither coherent nor 
intelligible by itself, but consists partly of repeals, partly of amend- 
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ments, and partly of extensions of the Land Transfer Act. Indeed 
the vicious modern practice of partial repeals, re-enactments, and 
amendments appears here to have reached its climax. If the Bill 
becomes law, a scheme, which should above all things be coherent, 
consistent and readily intelligible, will have to be pieced together 
out of two conflicting statutes, the former of which will be in large 
part repealed or altered, while the latter will refer to and incor- 
porate in the ‘principal Act’ legislation passed after the date of 
that Act. It would require stronger reasons of Parliamentary con- 
venience than those suggested by the Lord Chancellor to justify 
so intolerable a specimen of legislative legerdemain. 

And in the present case the confusion is rendered worse con- 
founded by the fact that, while the principal Act was a voluntary 
scheme, the Bill is compulsory and therefore founded on an 
altogether different principle. The first gives facilities for registra- 
tion to owners who choose to avail themselves of it, and who 
presumably have easily registrable titles or interests. The second 
compels all owners to register at one time or another, and must 
therefore provide for all sorts of titles and interests. 

The most obvious absurdity which would have ensued under the 
unamended Bill, viz. that owners of undivided shares of land would 
not have been able to convey at all, has now been set right by section 
23 of the amended Bill. But no amount of patching can cure an 
inherent incompatibility in the very nature of the two measures. 
It is the old mistake of putting new wine into old bottles. 

Again, the Bill quite unnecessarily mixes up with the question of 
registration certain alterations in what may be called the substan- 
tive law of real property. Most of these changes might no doubt 
be beneficial, though there are several objections to the substance of 
some of them, and more to the form in which that substance is 
expressed. But at any rate they should clearly form part of a 
separate measure. The registration of land is a quite sufficiently 
ditticult and important subject by itself, and it is a clear practical 
mistake to attempt to couple with it an altogether distinct and 
separate matter. One formal change, viz. the descent of the legal 
estate to executors or administrators instead of to the devisee or 
heir, is no doubt inseparable from the institution of a register. But 
all changes in the devolution of the beneficial interest in land are 
entirely outside the limits of the subject. 

Once more: the Bill does not in any way remedy that defect of the 
Land Transfer Act, 1875, which consists in the fact that registered 
proprietors are authorised merely to transfer and to mortgage, not 
to lease or otherwise deal with the registered land. Indeed, even 
these powers of the registered proprietor will in many cases be 
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for life is to be entered on the register as proprietor, and this entry 
is not to confer on him an estate in fee simple in the land, or to give 
him any greater powers of dealing with the land than he would 
otherwise have. In this last respect indeed the provisions of the 
Bill are actually retrograde in their tendency. It has been noticed 
that under the Act no trusts were to be entered on the register. 
But under section 5 of the Bill, in the case of settled land, both the 
trustees of the settlement and the tenant for life are to be entered 
on the register. It appears by the way to have escaped the atten- 
tion of the draftsman that of some settlements by deed there are no 
trustees within the definition clause’. but the grave and real objec- 
tion to section 5 is that every entry under it will put the whole law 
of the Settled Land Acts upon the face of the register. Supposing, 
for instance, that of two trustees one has died, no purchaser can pay 
his purchase money to the survivor, because under the Settled Land 
Acts at least two trustees must concur in the receipt of capital 
money, unless the settlement authorises its receipt by one. True 
that this may often be the case, and that the settlement in question 
may be produced to show it is so. But then this is going back to 
the old practice of making title outside the register. And unless on 
the occasion of the purchase some memorandum or other note of the 
special power were placed on the register, would not the purchaser 
dealing with one trustee find that his title was impeachable on a 
subsequent sale ? 

And if this is so in the case of a simple sale, for which the Act 
and Bill more particularly provide, would not even greater diffi- 
culties arise on a mortgage, lease, or other transaction outside the 
ordinary statutory powers of trustees? It has been pointed out 
that the Act and Bill together do not seem to provide for anything 
but sales and mortgages by registered owners. But suppose for a 
moment this defect remedied. Would it not on every mortgage, on 
every lease for 999 years or with an option of purchase, on every 
grant of a rent-charge, in fact on every conceivable dealing with 
land not absolutely in the ordinary course of sale and purchase, be 
necessary to produce the settlement to back up and supplement the 
register? The result would be a mixture of the present system 
and the registration system which it is by no means pleasant to 
conteriplate. The only logical system obviously is to avoid all 
registration of partial interests under settlements, to recognise only 
one kind of registered proprietor or owner, and to give him towards 
third persons the powers of absolute ownership. 

After these objections to the main scheme of the Pill, it may be 


1 [See however cl. 5, sub-cl. 6.—Eb.] 
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useful to point out some of the more defective provisions of par- 
ticular clauses. By section 2 of the amended Bill a duty is cast on 
owners to register any land (apparently including copyhold land) 
which they may desire to sell, while penalties are imposed only on 
the non-registration of freehold and leasehold land ‘capable of 
registration.’ Under the same section it is the veu/or of land that 
is in most cases made to register. It is absurd that this duty should 
be thrust on him just when he is parting with his interest in the 
land. The purchaser is the person who will get the benefit of 
registration, and on whom the burden of registration should there- 
fore be cast. Again, by section 4 (2) of the amended Bill leasehold 
land may be registered with a possessory title, and the provisions 
of the Land Transfer Acts with respect to the registration of freehold 
land with a possessory title are to apply mutatis mutandis. The 
word ‘registration’ should be expanded and read ‘registration, 
mortgage and transfer, these two last operations being dealt with 
in the Land Transfer Act, 1875, under entirely separate headings. 
Section 18 (3) of the amended Bill, providing for the conclusive 
determination of boundaries as lefween transferor and transferee, 
appears to apply only to cases where a part of registered land is 
transferred, all which cases seem to be already provided for by 
subsection (1) of the same section. 

More seriously defective is the provision of section 25, that a 
registered charge on land shall operate as a conveyance by deed. An 
equitable mortgagee might thus by registration obtain and subse- 
quently convey the legal estate contrary to the recent decision of 
the Court of Appeal in Hodson and Howes’ Contract (W. N. 1887, 
p- 100),a case under the Conveyancing Act of 1881. But with 
regard to the registration of mortgages the Act and Bill appear 
throughout to give undue facilities to mortgagees. Unless the 
register is to be unduly encumbered, none but first mortgages should 
be registered, subsequent mortgagees being protected by caveats. 
And it is even doubtful whether, as Mr. Colt suggests. the mortgagor 
should not himself be displaced from the register in favour of a 
legal mortgagee, and be compelled (as in the case of a mortgage of 
stocks) to rely solely on a caveat. 

And, lastly, section 27 of the amended Bill, which enables a 
mortgagee with a provision in his mortgage deed for further 
advances to make these further advances even after notice of a 
subsequent charge or transfer(!), appears to go far beyond the 
necessities of the case and to be in conflict with all recognised law 
on the subject. The proper provision would be one enabling the 
mortgagee to make his further advances until he had acfwa/ notice 
of a subsequent charge or transfer, and declaring that the mere 
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registration of this subsequent charge or transfer (if such registra- 
tion be allowed at all) should not be deemed to be notice. As the 
clause stands, a banker might deliberately defeat the security or 
annex the property of a mesne mortgagee or purchaser. The 
words ‘and transfer’ which did not oceur in the original Bill serve 
to make the proposed anomaly still more glaring. 

It may be added, that any Bill dealing with the subject of regis- 
tration should repeal or modify section 21 of the Land Transfer Act, 
1875, by which it is enacted that ‘a title to land adverse to or in 
derogation of the title of the registered proprietor shall not be ac- 
quired by any length of possession. No doubt the registered 
proprietor so /ong as he is on the register should be enabled to transfer 
a title superior to that of any possessory owner, however long the 
period of possession. Buta certain length of possession should give 
the possessor the right, as between himself and the registered pro- 
prietor, to apply to the Court to have the name of the registered 
proprietor expunged and his own name substituted '. 

A few words may now be said on that part of the Bill which 
deals with amendments in the Law of Real Property. Here, as in 
the other portions of the Bill, the intention seems good, but the 
execution is defective. All sincere reformers will be glad to hear 
that primogeniture and entail are to be abolished. Unfortunately, 
however, under the Bill it appears that for primogeniture is to be 
substituted in some cases a cumbrous and objectionable distribution 
of real estate on intestacy; and that with regard to entail, it is the 
formal rather than the substantial grievance that is remedied. 

Why, for instance, should the husband or wife of an intestate 
have only a life interest in real estate, while they would take 
respectively the whole, a half, or a third (as the case may be) of the 
personal estate of the same person? And how peculiarly hard it 
seems in the case of an intestate without next of kin, that her or 
his husband or wife should be restricted to this life interest, and 
that the Crown should take the whole reversion in the real estate ! 
How again, if under section 39 (7) the surviving husband or wife is to 
be registered as tenant-for-life and the personal representatives are 
to be trustees of the settlement, can these personal representatives 
retain the full control over the real estate given them by section 38 (2)? 
And what confusion will not be caused by the apportionment of 
the debts of an intestate ix every such case upon his real and personal 
estate under section 42 of the Bill? With regard indeed to this last 
section, it seems that the principle introduced by it is contrary to 
common habits of thought. A man naturally regards his personal 
estate as the primary fund for payment of his ordinary debts, and 


* [See cl. 19, which however does not seem to meet the case of the registered proprietor 
not being in actual possession of any land answering the description on the regis ter.— Ev.] 
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his real estate (including chattels real) as the primary fund for pay- 
ment of the mortgage debts charged thereon; and this latter 
sentiment is recognised by the Locke King Acts. Put by the section 
in question the Locke King Acts appear to be impliedly repealed, 
and all debts of every kind seem to be confusedly charged on real 
and personal estate together. 

With regard again to existing estates tail, the Bill merely enacts 
that tenants in tail in possession who cax bar an estate tail shall be 
deemed to have done so. This seems to be trifling with the subject. 
The grievance with regard to estates tail is, not so much that a 
formal process has to be gone through before they can be con- 
verted into a fee simple and rendered marketable, as that tenants 
in tail in remainder are not able dy any process to so convert them 
without the consent of some other person. The true reform is to 
abolish the necessity of the concurrence of the protector of the 
settlement, and to enable tenants in tail in reversion to deal 
as effectually with their interests as tenants in tail in possession 
ean already do. It may further be remarked that great diffi- 
culty may probably be caused with regard to existing estates tail, 
by enacting that they shall or shall not be converted into estates 
in fee simple according as a given state of circumstances has or 
has not existed. A difficult question of fact, analogous to those 
with regard to heirship, will thus be raised ; instead of the cireum- 
stances being, as at present, recorded in an enrolled deed. 

The Bill further decrees the abolition of all estates tail in the 
future. This is probably a concession to popular sentiment merely, 
and would be quite unnecessary if the protector of the settlement 
were abolished. Estates tail at present form a convenient instru- 
ment in conveyancing, inasmuch as they express an idea which 
could otherwise be expressed, if at all, only by a long and clumsy 
paraphrase; and they would be wholly innocuous if once the present 
difficulty in barring them when in reversion were removed. 

This part of the Bill might indeed be shown to be as remarkable 
for its omissions as for its provisions, did not want of space forbid a 
fuller and more detailed examination of the subject. Sufficient 
however has perhaps been said to show that the Bill, even as 
amended, does not contain anything like the last word either as to 
registration of title or as to land reform. In fact, so inadequate 
and defective are its provisions, that mere amendment can hardly 
make it a workable measure. It may therefore be hoped that 
before next Session the present Bill will be altogether withdrawn, 
and at least two entirely new measures substituted. 

C, H. SarGant. 











THE CASE OF THE DEANERY OF EXETER, 1839-40. 


FPXHE suit in the Court of Queen’s Bench which followed the 

election made to the deanery of Exeter in 1839 brings out 
several questions which, though in form legal, may seem to come 
within the understanding of some laymen. The matter has now 
become purely historical, and the questions debated in the pleadings 
are never likely to be raised again. Good care indeed was taken 
that they should not be raised again. The story in short comes 
to this. After an illegal interference on the part of the Crown for 
more than two hundred and fifty years, the Chapter of Exeter 
asserted their right to the choice of their own Dean. They proved 
their right in the Court of Queen’s Bench, and the right thus proved 
was immediately taken from them by Act of Parliament. 

If at any time from Henry the Eighth onwards, and most likely 
for some time before Henry the Eighth, an ordinary man had 
been asked in what hands was the appointment to the deaneries 
of the cathedral churches of England (not reckoning Wales), he 
would most likely have answered, without a moment's stopping 
to think, that it was in the hands of the Crown. And, at any rate 
from Henry the Eighth’s time onward, the answer would have 
been formally true in some cases and practically true in all. I 
feel safe in saying that, at least from Henry the Eighth’s time till 
now, only one dean of an English cathedral church has been 
appointed without the nomination of the Crown. This was Thomas 
Hill Lowe, who was elected Dean of Exeter in 1839. He was 
elected, not only without the nomination of the Crown, but in 
direct opposition to a nomination of the Crown. The next year, 
on a suit by the Crown, he was declared by the Court of Queen’s 
Bench to have been lawfully elected, and he kept his deanery for 
life. The thing must have been a little startling ; it wasa stirring 
incident in the commonly quiet routine of capitular matters. 
There had been nothing like it, in England at least, since the time 
of James the Second. Mr. Lowe filled an unique place in ecclesi- 
astical history. All other English deans for some centuries past 
had either been directly appointed by the Crown or at least elected 
under a nomination from the Crown. Mr. Lowe alone was elected 
in the teeth of three successive attempts of the Crown to put other 
people in his place. How this came about needs some explanation, 
and the story which explains it has, possibly from the point of 
view of the lawyer, certainly from the point of view of the 
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ecclesiastical antiquary, a good deal of interest. For my own 
part, I took some heed to such matters early, and I have always 
had a certain remembrance of the questions at issue, though of 
course not with the clear memory of an older person. Some local 
studies on the history of Exeter have lately drawn me again to 
the subject, and I have looked at the matter, both in more obvious 
documents and in the technical Report of the late Mr. Parnes '. 
The story opens a good many points in that mixed region where 
the historian is truly glad of the help of the lawyer, but where he 
ventures to think that he can sometimes give a little help back again. 

In going through the law and the facts as to the appointment to 
deaneries, everything that has to do with the new-foundation 
deaneries, those founded by Henry the Eighth, has to be put 
aside. To these the Crown appoints directly. And to them may 
be added the old-foundation deanery of Wells, which was trans- 
ferred to the direct appointment of the Crown by certain trans- 
actions of the reign of Elizabeth, which might themselves form 
a curious subject of inquiry. What we have to deal with now 
is the rest of the old-foundation deaneries of England proper, a 
class of which the deanery of Exeter is the youngest. The position 
of the old and new deaneries must be carefully distinguished. 
The distinction rests on a very simple principle, but a principle 
which involves the whole law of patronage. The Crown had the 
absolute nomination to the new-foundation deaneries, because 
of them it was founder and patron. It had in strictness nothing 
whatever to do with the appointment to the old-foundation 
deaneries, because of them it was not founder or patron. The 
words ‘patron’ and ‘patronage’ are words which have not 
exactly changed their meaning, but from which the greater part 
of their meaning has dropped off. The notion of appointing to 
something, which has now become the main or rather sole idea 
of patronage, from which indeed the word ‘patronage’ has been 
transferred to rights of appointment of other kinds, is rather 
an accideut of the position of ‘patron’ than its essence. The 
‘patronus’ or ‘advocatus’ of an ecclesiastical body was in idea 
the founder or his representative; he was strictly the patron, 
the advocate, the defender in words or deeds, of his own founda- 
tion or that of his forefather. As such, he kept some rights and 
privileges over the foundation, a foundation which he might be 
called on to defend at the cost of some trouble or even risk ; above 


? Report of the Case of The Queen v. The President and Chapter of the Cathedral 
Church of Saint Peter in Exeter, regarding the Deanery of Exeter in the Queen’s Bench 
in Easter and Trinity Terms, 1840. By Ralph Barnes, Chapter Clerk. London, 1841. 
The case is also reported in the ordinary course, 12 A. & E. 512. 
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all, he had some voice, in some shape or another, in its elections 
and appointments. The monastic or collegiate body, when its 
chief seat was vacant, applied to its ‘ patron’ or ‘founder’ for leave 
to elect a successor. What would have happened if that leave had 
been altogether refused, lawyers must explain ; history can witness 
that, especially in the ease of royal patrons, the leave was often 
delayed, and that, when the patron granted leave to elect, there 
was a strong temptation at least to express a wish as to the person 
to be eleeted. Out of these elements, stiffened, first by usage, then by 
law, comes what at first sight seems the strange process of appoint- 
ment to an English bishopric. The Crown is in law held to be 
founder of all English bishopries, and it would most likely be 
found to be so in historic fact. To the Crown therefore the electors, 
the Chapter, apply on a vacancy for leave to elect. The leave 
is granted, by virtue, the document itself says, ‘of our fundatorial 
rights.. But by the Great Charter the election is to be free ; 
and, as far as the congé d'élire itself goes, there is not a word that 
interferes with the fullest freedom of choice. The Sovereign simply 
gives the electors a little good advice as to the kind of person, a 
godly, learned, and loyal person, whom they would do well to 
choose. But along with the congé d'élire is slipped in, as a kind 
of afterthought, another document called a /e//er missive. In this 
the Sovereign, considering the excellent qualities of A. B. and his 
thorough fitness for the bishopric of C., recommends him to the 
electors as the person to be chosen. The electors meet and elect; 
their mode of election may be by scrutiny, that is by voting in 
the ordinary way; it may be compromise,in which one or more 
members of the body are commissioned to choose on behalf of the 
whole ; or it may be by Jnspiration of the Holy Ghost,in which every 
elector calls out the name of the one chosen candidate at the same 
moment. But whichever way of the three is chosen, the election 
is, to all outward show, as free as the Great Charter meant it to 
be, while in point of fact the person recommended in the royal 
letter is invariably chosen. It is rare indeed, though it has happened 
twice in our own time, for the slightest objection to be made to his 
election. And why? Because behind all this traditional show of 
free election lurks a certain statute of Henry the Eighth, which 
requires the electors, under penalties not the less frightful because 
they are a little mysterious, to choose the person named in the 
letter missive, ‘and none other.’ 

The Crown then, as patron of all bishoprics, nominates the 
persons to be elected to those bishopries ; the right of reeommenda- 
tion, which can hardly be shut out where leave to elect is needed, 
has, under the act of Henry the Eighth, stiffened into a power of 
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nomination none the less effectual because it is indirect. The 
Crown too, as patron of certain deaneries, has, ever since their 
foundation—in the case of Wells, since its alleged new foundation— 
nominated to them directly. From both these states of things, the 
case of the old-foundation deaneries (other than Wells), as they stood 
in 1839, must be carefully distinguished. It does not appear that 
the Crown was patron of any old-foundation deanery; at Exeter it 
certainly was not. There the bishop was patron of the deanery. 
The deanery of Exeter was newer than that of most other cathedral 
churches. The office did not exist till 1225. Then, by an act of 
chapter, confirmed by Bishop William Briwere', it was ordained 
that one of the canons of the church of Exeter, chosen by them- 
selves, should be head of the chapter by the title of Dean. On a 
vacancy, the canons asked leave of the Bishop to elect; the leave 
was granted, and the Dean was elected, always of course from among 
the canons themselves. How far the choice of the canons was in 
all cases practically free, whether the bishops ever interfered with 
it, does not appear from the evidence produced. It is plain that 
the bishops had not the same means of interfering with effect which 
the King had in the case of bishops, even before the statute of 
Henry the Eighth. 

The main point here is that with the election of a Dean of Exeter 
—and, as far as I know, the case is the same with every other old- 
foundation deanery—the Crown had absolutely nothing to do. 
The part which, in the election of a Bishop of Exeter, was played 
by the Crown was, in the election of a Dean of Exeter, played by 
the Bishop. But it must be remembered that this absence of legal 
interest in the matter by no means shut out the possibility of 
irregular interference. Nothing was more common for a long 
time than the interference both of kings and of subjects high 
in power with the rights of patrons and electors of all kinds, 
ecclesiastical and academical. We hear most of it in the seven- 
teenth century, but it was rife long before. It is significant that 
the munificent Hugh Oldham, Bishop of Exeter, was led to transfer 
his intended bounty from Exeter College to his friend Fox's new 
foundation of Corpus, because he had been refused a fellowship at 
Exeter which he had asked for a friend. One would think that 
the Fellows of Exeter must have been unusually bold, to meet their 
own Visitor with such a refusal. Such applications, especially when 
they came from the Crown, seem commonly to have been sue- 
cessful. The gallant resistance of Magdalen College to James the 
Second was provoked by the amazing folly of the King in attempting 
to force on them a man who was in every way, legally, statutably, 


’ It is printed in the Monasticon, ii. 34. See also Barnes, iii. 11. 
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and personally, unqualified and disqualified. Other colleges had 
elected heads under letters of recommendation from the Crown, and 
if James had recommended any one whom the Fellows of Magdalen 
could have elected, any man of good character, qualified by the law 
of the land and the statutes of the college, the conduct of other 
colleges gives us no reason to suppose that they would have stood 
out for absolute freedom of choice. What took place with colleges 
also took place with chapters, and more abundantly. For the 
practice of electing a Crown nominee to the deanery became, 
though without the slightest legal obligation, the established 
custom which lasted down to our own day, while interference with 
college elections has ceased for a long while. At last, in our own 
day, during the present reign, the Magdalen case came over again. 
The canons of Exeter, after humbly electing the royal nominee for 
three centuries, dared to choose for themselves, when the Crown 
nominated a candidate who could not be elected without a breach 
of the statutes of the church of Exeter and of the law of the land 
itself. 

The first recorded instance of interference with the elective rights 
of the canons of Exeter was in the reign of unlaw under the 
keepers of Edward the Sixth’. But we may be sure that kings 
had meddled long before. When we find Richard Pace, Henry the 
Eighth’s minister, succeeded in the deanery hy Reginald Pole, Henry 
the Eighth’s kinsman, we may be sure that Henry had some- 
thing to do with the election of both Pace and Pole. There is 
no need to suppose any formal recommendation, such as we meet 
with afterwards*?; but the Chapter at least knew that such a 
choice would be pleasing to the King. But those who bore rule in 
1553, John Duke of Northumberland at their head, did much more 
than meddle with an election ; they attempted to oust the capitular 
electors altogether, and to appoint to the deanery by letters patent. 
They attempted in short to deal with Exeter as if they had been 
dealing with Canterbury or Winchester. This is in truth one of those 
interferences with the rights of the ‘churches’ of his kingdom which 
the King at his coronation swears that he will abstain from. The 
death of Edward stopped the carrying out of the attempt; but soon 
after the accession of Elizabeth the question arose again. The 
deanery became vacant in 1559; the Queen did not, like her 
brother, attempt to appoint by letters patent, but she recommended 
Gregory Dodds, B.D., to the canons for election. But Dodds, not 
being a canon of Exeter, could not statutably be elected. A very 


* Barnes, 25. 
* The proceedings at Pole’s election are given in Barnes, Appendix xxiii. There is of 
course no mention of the King. 
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remarkable correspondence follows. The canons explain the case 
to the Queen, who seems to have been perfectly ready to hear 
reason. A way out of the difficulty was found by which the canons 
could at once keep to their statutes and carry out the Queen’s wish. 
The see of Exeter was vacant; its spiritualities were in the hands 
of Archbishop Parker, its temporalities in those of the Queen herself. 
She had therefore the nomination to the prebend vacated by the 
death of the late Dean. To that she named Dodds; the canons, 
under the Archbishop’s mandate, installed him in the prebend ; then 
the Archbishop issued his licence for the election of a Dean; the 
canons chose Dodds, now a qualified candidate ; he was confirmed 
by the Archbishop and installed. The thing was done to her 
Majesty’s content, without any breach of statute and without any 
mention of her Majesty's name in the process of election '. 

The election of Dodds became a precedent in cases where, the see 
of Exeter being full, the Bishop could himself discharge his natural 
functions, instead of their being in this way divided between the 
Queen and the Archbishop. In some cases in the reigns which fol- 
lowed, the records are lost, and there is no evidence as to a royal 
nomination or not; in other cases the Crown recommended a can- 
didate. So did Charles the First in 1629, and Charles the Second 
in 1661, 1662, and 1663. But the first nomination of Charles the 
Second, that of Seth Ward in 1661, contains words which are not 
to be found in the nominations of Elizabeth or of Charles the First. 
The King now says of the deanery, ‘ which office and dignity apper- 
taineth to our disposition.’ Still the Chapter is required to e/ect 
and not merely to admit, and in the nominations of 1662 and 1663 
the words claiming the deanery as in the disposition of the Crown 
are left out. It is again a simple recommendation and command 
to elect. But in 1681 Charles the Second went a step further. We 
have now come to another reign of unlaw, just as we did in 1553. 
Charles now did something more than ‘ require and command ° the 
Chapter to elect the royal nominee. He now issued letters patent 
‘giving and granting to our beloved in Christ Richard Annesley, 
Bachelor in Divinity, the deanery of our cathedral church of Saint 
Peter in Exeter, by the death of George Carew the late Dean there 
now void, and to our donation Lelonging. The Chapter is not called on 
to elect Annesley, but simply to ‘assign’ to him ‘the stall in the 
choir and place and voice in the Chapter’ belonging to the office of 
Dean. And this, or something to the same effect, became the usual 
form of nomination down to our own time. 

Notwithstanding all this, both when candidates were simply 
recommended and when the Crown directly nominated a Dean 
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and called on the Chapter simply to admit, the Bishop and Chapter 
always acted according to the old statutable forms. Not only the 
candidates who were recommended for election, but Annesley and 
his successors whom the Crown directly nominated, were still 
elected, just as in the days of William Briwere. The Bishop issued 
his licence—his congé d'élire—the canons elected; the Bishop con- 
firmed. Only the canons always elected the royal nominee. If he 
was already a canon, there was no difficulty. If he was not, he 
became qualified by the Bishop collating him to the prebend 
vacated by the death or other avoidance of the late Dean. And 
another and seemingly remarkable stage was gradually introduced. 
Up to the reign of Elizabeth there had been no distinct class of 
canons residentiary in the church of Exeter; the residentiaries had 
been a fluctuating body. By a statute of Bishop Alley in 1560, nine 
of the prebendaries or canons were to be permanent canons resi- 
dentiary, and were to fill up vacancies in their body by calling one 
of the other canons into residence. Hence gradually came the 
practice—a mere abuse of language—of confining the name of canon 
to those canons or prebendaries who were members of the resi- 
dentiary body. And hence came a notion, quite foreign to the 
original charter, that the person to be chosen Dean was bound to 
be, not only a canon but a canon residentiary, not merely one of 
the twenty-four, but one of the inner nine. Therefore, if the royal 
nominee was a stranger to the church of Exeter, the Bishop first 
collated him to the vacant prebend ; the residentiary body then 
called him into residence ; lastly the whole Chapter elected him Dean. 
This whole process seems to have been gone through in every case 
down to the election of 1839. No notice was taken of the royal claim 
to an absolute nomination or of the royal command to admit the 
person so nominated without more ado. But the will of the Crown 
was carried out by electing the royal nominee, after, in cases where 
it was needful, qualifying him for election. 

Now it must be borne in mind that all this time there was 
not the slightest legal obligation on the Chapter to elect the 
person recommended by the Crown. We must not be led away 
by the analogy of bishoprics. Of the bishoprics the Crown was 
the patron; the election was always held by the licence of the 
Crown; by the act of Henry the Eighth the Crown was bound 
to recommend a candidate, and the Chapter (or Convent) was 
bound to elect that candidate. Of the deaneries, not the Crown 
but the Bishop was patron; the election was held under the 
Bishop's licence; no statute ever either bound the Crown to 
nominate or bound the Chapter to elect the royal nominee. That 
the claim, dating from some of the worst times of English history, 
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from Edward the Sixth and Charles the Second, to deal with the 
deanery of Exeter as a royal donative, needing no capitular election, 
was a simple piece of usurpation, is plain from the facts. So 
also ruled the Court of Queen’s Bench, if not exactly in those 
words. And the milder form employed by Elizabeth and Charles 
the First, the recommendation of a candidate for election, was, both 
in the case of Exeter and seemingly of every other old-foundation 
deanery, simply of a piece with the interference of Charles the 
Second and James the Second with free election to offices in acade- 
mical colleges. It is simply the confusion, sometimes with bishoprics, 
sometimes with those deaneries where the Crown was the lawful 
patron, which gives the case of the old-foundation deaneries 
another air. 

Thus patiently did the Chapter of Exeter submit for more than 
two hundred and fifty years to have one of its chief powers taken 
from it without shadow of legal right. During all that time suc- 
cessive bishops and canons, instead of resisting the royal will, were 
satisfied to devise ingenious ways, by which that will might not be 
thwarted, and yet the statutes of their church might remain un- 
broken. At last a time came when these two conditions could no 
longer be reconciled. The canons were bidden to admit as their Dean 
a nominee of the Crown whom the statutes of the church of Exeter 
forbade them to elect as he stood, and whom the law of the land for- 
bade them to qualify for election in the way which had become 
usual. This strange state of things came about in our own times, 
in the reign of our present Sovereign, under the administration of 
Lord Melbourne. And the most grotesque part of the business 
was that the obstacle to the will of the Crown being complied with 
as usual arose wholly from a very recent act of Parliament, one 
which certainly was not designed to lessen the powers of the Crown 
or to increase the rights and liberties of capitular bodies. 

The whole story is told in Mr. Barnes’ Introduction to his Report, 
and the documents will be found in his Appendix. The deanery 
became vacant by the death of Dean Landon on December 2gth, 
1838. On January gth, the Bishop, the famous Henry Phillpotts, 
issued his licence to the Chapter to elect a Dean. On January 24th 
the full Chapter, that is the whole body of canons or prebendaries, 
both residentiary and non-residentiary, met. At that meeting 
letters patent from the Crown were produced, asserting in the 
strongest terms the absolute right of the Crown to nominate to 
the deanery, nominating the Rev. Lord Wriothesley Russell to the 
deanery and all that belonged to it, and commanding the canons to 
admit him as Dean. The canons represented to the Queen, through 
Lord Melbourne, that it was impossible to admit as Dean one who 
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had not been elected to that office, and that it was impossible to 
elect Lord Wriothesley Russell, because he was not a canon or 
prebendary of the church of Exeter. But why could not Lord 
Wriothesley Russell, according to many precedents in the like case, 
have been collated to the late Dean’s prebend by the Pishop, then 
called into residence by the residentiary body, and then elected 
Dean by the full Chapter? The hindrance lay in one of the acts of 
Parliament which were passed in the course of the legislation about 
capitular matters, an act of William the Fourth, continued by 
another act passed in 1838, by which no prebendaries or canons were 
to be collated or called into residence up to August Ist, 1839. It was 
therefore no action of the Chapter, but the civil power itself, which 
hindered the Chapter from complying as usual with the recom- 
mendation of the civil power. The canons represented to Lord 
Melbourne that it was impossible for them to elect Lord Wriothesley 
Russell, as he was not a prebendary or canon of the church of 
Exeter, and as there was no longer any means of making him one. 
But they somewhat weakened their own argument by resting their 
objection on the fact that he was not a canon residentiary. This is 
a curious illustration of the confusion which had come of confining 
in common use the name canon to the residentiary body. It is 
quite certain that there is nothing in the original act of founda- 
tion—where indeed there could not be—nor yet in any later docu- 
ment, to confine the choice of the Chapter to canons residentiary. 
Every canon or prebendary of the church of Exeter, residentiary 
or non-residentiary, was alike eligible. 

It is plain therefore that the Chapter might have made an election 
of any one of their own body; the claim of the Crown to appoint 
directly to the deanery had no legal ground. But they were not 
yet disposed to press matters to extremities. They adjourned the 
election, and, at Lord Melbourne’s request, sent him all the docu- 
ments bearing on the subject. These seem to have had some effect on 
his mind. The nomination of Lord Wriothesley Russell was silently 
withdrawn. When the Chapter met again on April 4th, new letters 
patent were produced granting the deanery—still granting it—to 
the Rev. Thomas Grylls, one of the prebendaries of the church of 
Exeter. At this stage I conveive that both parties put themselves 
in the wrong. The letters patent in favour of Mr. Grylls were as 
illegal as those in favour of Lord Wriothesley Russell; but Mr. 
Grylls, as a prebendary of the church of Exeter, was a perfectly 
eligible candidate whom the Chapter might have chosen. But, 
under the influence of the confusion already mentioned, they made 
it part of their grounds for declining to elect Mr. Grylls that he was 
not a canon residentiary. They passed a resolution to hold another 
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meeting, and then to elect one of the existing canons residentiary, 
and they announced that resolution to Lord Melbourne. A com- 
promise might possibly have been come to, if the Minister had 
withdrawn Mr. Grylls, as he had withdrawn Lord Wriothesley 
Russell, and had recommended one of the residentiary body. It was 
well that it was not so: the question would then have been settled 
on a false issue, instead of being tried on its real merits, as it 
was in the end. Lord Melbourne chose another course, that of 
taking away by legislation the supposed objection to Mr. Grylls. 
The act passed June 4th, 1839, with special refererce to the Exeter 
election, curiously shows how the confusion about canons residen- 
tiary affected all minds. In that act it is stated that ‘doubts are 
entertained whether any collation to a prebend or any election to 
a canonry can be made in the present circumstances of the Chapter 
of the said church, and similar doubts may arise on the vacancy of 
the deanery of other churches; it is enacted that nothing in the 
said acts [7 Will. IV. and 1 & 2 Vict. 108] shall, during the 
vacancy of the deanery of any cathedral church, prevent any 
spiritual person from being appointed to the prebend or canonry in 
such church held by the last Dean, for the purpose of qualifying 
such person to be appointed or elected Dean thereof.’ 

This is a very odd kind of legislation, and the clause is, to say 
the least, rather awkwardly worded. The words ‘appointed to the 
prebend or canonry’ must be understood as taking in the collation 
by the Bishop to the prebend of a candidate not a member of the 
Chapter and his further calling into residence by the residentiary 
body, and also the calling into residence of a candidate who was 
already a canon or prebendary. The words ‘election to a canonry’ 
are, strictly speaking, meaningless. But the truth is that hardly 
anybody then understood these technicalities of ecclesiastical foun- 
dations, and the whole modern legislation on the subject is full of 
contradictions. But one thing is plain; the act simply allowed the 
Chapter to do something; it did not compel them to do anything. 
The residentiary body might now, if they chose, call Mr. Grylls into 
residence, and the full Chapter might elect him Dean, as indeed the 
full Chapter might have elected him Dean without his being called 
into residence. But there was nothing in the act obliging them to 
do either. The Chapter met again on June 14th. A third royal 
document was ready for their consideration. In the sécond letters 
Lord Wriothesley Russell was withdrawn, but Mr. Grylls was 
directly nominated by the Crown; in the third letters the Crown 
tacitly surrendered the right of direct nomination ; the new letters 
abandoned the style which had been usual ever since the later days 
of Charles the Second, and fell back on the earlier style of Elizabeth, 
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Charles the First, and the earlier days of Charles the Second. 
Mr. Grylls was recommended to the canons; the canons are even 
‘required and commanded’ to elect him Dean ; but there is no longer 
anything about the deanery being in the undoubted gift of the 
Crown. The Chapter might perfectly well have elected Mr. Grylls 
as a prebendary ; or, if they thought such a ceremony desirable, the 
residentiary body might, by virtue of the late act, have called him 
into residence. But they were under no obligation to do either. 
They adjourned once more to June 27th. Then they met and 
unanimously chose one of themselves, the Rev. Thomas Hill Lowe, 
Precentor and residentiary. On August ist Mr. Lowe's election 
was confirmed by the Bishop, and the next day he was admitted to 
the deanery in the usual form. 

It was a daring step; but it was simply asserting a right which 
had been unlawfully interfered with for 250 years. It will be seen at 
once that the case had altogether changed since the first nomination 
of Lord Wriothesley Russeil. Then the Chapter was asserting the 
law of the land. It was in a somewhat grotesque form certainly. 
They were defending a very modern law, one passed contrary to 
their interests and against their petition, and defending it against 
those by whom it had been passed. Still it was the law, and the 
Chapter defended it against the Minister who would have had them 
break it. In the two refusals to admit or elect Mr. Grylls—in the 
second avowedly, and really in the first also—they were standing 
up for the ancient rights of their church to free election. Every old- 
foundation Chapter since Charles the Second had been submissive 
to an unwarrantable requirement on the part of the Crown; the 
Chapter of Exeter in 1839 would be submissive no longer. But it 
could hardly be expected that so bold a course should remain 
unchallenged. Litigation naturally followed, and the cause of The 
Queen v. The President and Chapter of the Cathedral Church of Saint 
Peter in Exeter was heard in Easter Term, 1840, in the Court of 
Queen’s Bench before Lord Denman C.J., Mr. Justice Littledale, 
Mr. Justice Patteson, and Mr. Justice Coleridge. 

The pleadings and judgement in this cause are deeply instruc- 
tive to the unprofessional student of history, and they must surely 
have some instruction for lawyers also. To the layman perhaps 
the most interesting side is the illustration which they give of the 
different ways in which a strictly historical question can be treated 
in a court of justice. One counsel only on a side was heard, the 
Attorney-General Sir John Campbell, afterwards Lord Campbell, 
for the Crown, and Sir William Follett for the Chapter. Sir 
William Follett had in one sense an easy task; for the facts and 
the law were wholly on his side. But they were facts and law of 
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a rather out-of-the-way kind, which it must have needed no small 
skill thoroughly to grasp and to put in the most convincing 
shape and order. To be sure, Sir William Follett was likely on 
his own account to have some knowledge and to feel some interest 
about an Exeter matter. and he was ‘instructed’ by one who could 
really give instruction, for surely no man was better versed in these 
matters than Mr. Barnes. Sir John Campbell, on the other hand, 
was, and most likely knew that he was, in the position of a man 
who is officially bound to say something when there is really 
nothing to be said. One feels that, if the counsel had changed 
sides, Sir John Campbell could never have grasped the case of the 
Chapter as Sir William Follett grasped it ; possibly, though it is 
hard to see how, Sir William Follett might have found something 
stronger to say for the Crown than Sir John Campbell did find. But 
it is curious to see how both counsel treat the one weak point in the 
case of the Chapter, the objection to Mr. Grylls as not being a 
canon residentiary. This did not really affect the merits of their 
argument, but it confused it; it was a defence of a right course on 
wrong grounds. Sir William Follett clearly saw this, and he 
wisely said as little about it as he could; his case was perfectly 
strong without it. To Sir John Campbell, on the other hand, it 
was the very breath of his nostrils ; he instinctively pounced on it 
at the very beginning of his reply, as the only approach to a flaw 
in the case on the other side. It was doubtless a happy beginning 
for a speech, but it could not carry him very far in the region of 
fact or law, and it is significant that the Court. in its judgement, 
passes by the point yet more completely than Sir William Follett had 
done. Another feature in the proceedings which causes the lay 
student some wonder is the time spent—the layman is apt to think, 
wasted—on the not very amazing fact that some writers of law-books 
had known nothing whatever about the history of old-foundation 
deaneries. Sir Edward Coke had confused the processes of elec- 
tion to bishopries and to deaneries; so had Mr. Hargrave. To one 
lay mind at least this last name conveys no idea; Sir Edward Coke 
bears an illustrious name in his own department, but it really does 
not seem wonderful that he should go astray in minutize which were 
quite out of his province, though Selden and Prynne most likely 
knew all about them. But here, as so often, to the layman’s 
wonder, happens in legal proceedings, the mistakes of mere commen- 
tators are treated as if they were contradictions in real evidence. 
The historical mind says: ‘ Here are the documents; by them must 
the matter be judged ; commentators doubtless have their use ; but 
they are liable to err in a sense in which documents are not. If 
the commentators contradict the documents, there is an end of 
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them, and we may pass on.’ Now in this case the commentators 
were set aside and the case did pass on. Both Sir William Follett 
and the Judges expressly declare that not only Mr. Hargrave, but 
Sir Edward Coke, was quite wrong ; only they seem to see a greater 
difficulty in the fact than can be seen by a lay historian of the 
church of Exeter, to whom documents are everything and law- 
books very little. At any rate it is a comfort that the matter had 
not to be argued or judged by my legal colleague whose story I 
have told in another place’, who would admit of no appeal from 
Blackstone’s amazing dream that William the Conqueror ‘ introduced 
the Feudal System’ at the Gemét of Salisbury in 1085. 

The case was opened by Sir John Campbell, as counsel for 
the Crown, moving for a rule calling on the Chapter to show 
cause why a writ of mandamus should not issue, directing them 
to elect Mr. Grylls to the deanery, and, if need be, to qualify him 
for election by making him canon residentiary. An affidavit of Mr. 
Grylls was produced, reciting the facts from his point of view, 
maintaining that the election of Mr. Lowe was null, that the 
deanery was still vacant, and that the Chapter were bound to elect 
him. /t is characteristic that Sir John Campbell, at the very begin- 
ning of his speech, sets off with talk about ‘the Reformation,’ and a 
little way on he is so kind as to give an approach to a date for that 
event, as he implies that it happened before the year 1559, the date 
of the nomination of Gregory Dodds. And so he goes on, suggesting 
that ‘ until the Reformation it does not appear but that there might 
have been a letter missive from the Crown to the Chapter on the 
election of a Dean. There is no evidence that there was.’ Certainly 
not, and at this rate one might suggest anything in the world for 
which there was no evidence. I have already said that there is a 
strong historical likelihood that under Henry the Eighth, and even 
before, kings did in some way meddle with these elections; but 
there is no kind of legal proof that they did, and for the suggestion 
of a formal letter missive there is not even historical likelihood. 
So in those elections under Elizabeth and James the First of which 
the records are missing, it is extremely likely that there was a recom- 
mendation from the Crown. But there is no proof that there was ; 
there is not even that likelihood, amounting to moral certainty, which 
there is that an election during the last century of which the records 
chance to be lost followed the process which had then become 
usual. One thing which constantly follows Sir John Campbell is 
this notion, that ‘ the Reformation ’ had, or must have had, or ought to 
have had, something to do with the matter. He cannot keep the 
Pope out of his argument. From the election of deans he wanders 
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to that of bishops, and tells us that their election by the Chapter 
‘was a mode said to have been resorted to by the See of Rome for 
the purpose of giving to the Pope the power of nominating. We 
are told several times that the case is full of difficulties. The great 
difficulty in Sir John Campbell's path was what he calls ‘the 
difficulty of accounting for the manner in which that power 
became vested in the Crown, because before the Reformation they 
were elective, and there is no statute transferring the power from the 
Chapter to the Crown. But he comforts himself by saying, ‘ But in 
reality this power has been exercised by the Crown ; if is considered 
by all the books of authority as belonging to the Crown; and it 
would not become me to allow the Crown to be stripped of this 
power without a judicial decision. I trust the Court will be of 
opinion, that this power, de jure, does belong to the Crown, and 
has been rightfully exercised. And so he totters on, like a man 
walking on unfamiliar ground, with just enough knowledge to see 
that his path will lead him nowhere. He has much to say about 
Mr. Hargrave, and tries by his help to confuse the election to 
deaneries with the election to bishoprics, though he does see the 
difference made by the fact that the statute 25 Henry VIII 
says a good deal about bishoprics and nothing about deaneries. 
One amusing little bit is where Sir John Campbell says 
that ‘the deanery was founded so far lack as 1225. Sir John 
Campbell seemingly thought that date a remarkable age for a 
deanery. Sir William Follett, who knew his story, was presently 
able to point out, quietly enough, that Exeter was the youngest 
among the old-foundation deaneries. 

The Court granted the rule. Presently came the affidavit of 
Mr. Barnes, a full and luminous statement of the whole matter 
from Leofric to Phillpotts. And on that followed the admirable 
argument of Sir William Follett. Never surely can a brief have 
been better prepared or better mastered. The speech is a clear 
historic statement, bringing out every fact and every point of 
detail with the most perfect mastery. Every point in the story 
is put in its proper place, and is made to have its proper bearing. 
Some parts of the speech indeed concern only the lawyer. The 
layman will not venture to touch a large part of Sir William Follett’s 
disquisition on the general law of patronage, still less will he touch 
the argument whether mandamus or quare impedit was the proper way 
to proceed, in case the Crown had suffered any wrong. But the 
layman as well as the lawyer may thank Sir William Follett for 
bringing out that principle of the law of patronage on which the 
whole case really turns, that where there is election, but election 
needing a licence, the licence can come only from the founder or 
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patron. He thus sweeps aside the confusions of Coke and Hargrave 
which mixed up the licence from the Crown in the case of a bishop 
with the licence from the Bishop in the case of a dean. This 
all-essential point, that the election to the Exeter deanery had, 
from the thirteenth century to the nineteenth, been made under 
the licence of the Bishop without any reference to the Crown, Sir 
William Follett brings out with as perfect clearness and mastery 
as if his whole life had been given to the history of the church 
of Exeter. He brings in another crushing point against the other 
side. It was not only the Chapter that was concerned, but the 
Bishop. In some cases the nominee of the Crown had been 
qualitied for election only by the Bishop collating him to a prebend. 
He asks triumphantly whether in such case, if the Bishop had 
collated some one else to the prebend, a mandamus would lie against 
him also to make him collate the person whom the Crown wished 
to be made Dean. The one possible weak point, the objection 
to Mr. Grylls as not being a residentiary, he passes by in his 
argument, simply mentioning it among the facts of the case. He 
shows that there is no evidence, no recorded sign of any interference 
on the part of the Crown, till the vain attempt of Edward the 
Sixth to make the deanery a donative’. He shows that the 
recommendation of Dodds by Queen Elizabeth neither implied 
nor claimed any right in the Crown; ‘it was a mere recommenda- 
tion ; and the recommendation from the Crown at that time would 
in all probability have been attended to by all, not only chapters of 
cathedral churches, but any one, to whom she thought fit to send a 
letter of this description?” In the same spirit he deals with the 
more daring usurpation of Charles the Second—followed, be it 
remembered, by all later sovereigns—likening it to other usurpations 
in the case of colleges, and adding, ‘Your lordships will also 
find in the cathedrals of this country, every one, attempts made 
by King Charles the Second, and it is with regard to Exeter, 
not only to interfere with the election of Dean, but to interfere 
with the election of other offices which the Crown never pre- 
tended or could pretend to have any right over. There are letters 
missive of that king directing elections to other offices in that 
cathedral. It was like many other prerogatives attempted to be 
set up, on the part of the Crown, by the last kings of the House 
of Stuart, which were indeed without any foundation, either in 
law or right, by the constitution of this country.’ 

Sir William Follett had indeed got the sow by the right ear. All 
the sovereigns from Charles the Second onwards, most of them no 
doubt without the least knowing what they were doing, had been 
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systematically trampling on the legal rights of a body of Englishmen, 
rights none the less to be regarded because that body of Englishmen 
happened to be an ecclesiastical corporation. He goes on to say 
that the claim to treat the deanery as a donative was at least 
‘ intelligible, but to show how little foundation it had in facet. 
If any of the Judges, he said, whom he addressed should chance 
to preside at a trial turning on that claim of the Crown, he could 
not fail to direct the jury ‘that there was no foundation of legal 
right in the Crown at all. He shows that the second claim in the 
case of Mr. Grylls, when the claim to grant the deanery was with- 
drawn and the Chapter was simply bidden to elect the Crown 
nominee, had just as little groundwork of law and fact as the other. 
and could be accounted for only by a confusion with the process 
of electing Bishops. He goes through two other cases, that of the 
deanery of York in the fourteenth century, and that of Saint 
Patrick's, Dublin, in the eighteenth. The York case had nothing 
to do with the ordinary election to deaneries, but with the question 
| whether, when the Dean of York was elected Archbishop of York, 
the nomination to the deanery did not fall to the Crown as holding 
the temporalities of the archbishopric. The Saint Patrick's case 
was much more like the Exeter case, and was decided in favour 
of the Chapter. Both cases are of deep interest, and throw much 
light on the Exeter case ; they also supply Sir William Follett with 
the technical argument with which he winds up his speech, that 
in no case could a mandamus lie ; if the Crown had any case against 
the Chapter, it must proceed by way of gvare impedi. 

Then came the turn of Sir John Campbell to reply. The lawyer 
may perhaps be better able to enter into his case: to the layman 
it seems a pitiable one, when he could hardly have failed to see 
that fact and law were against him, but was still bound in duty 
to say something against fact and law. To dispute against Sir 
William Follett’s argument was like disputing against a demonstra- 
tion in Euclid; there was nothing to be done except to try again 
to confuse the points which Sir William Follett had so clearly 
distinguished, and to make a last desperate attempt at awakening 
theological prejudice. After firing his first shot about the position 
of Mr. Grylls as not being a residentiary canon, Sir John Camp- 
bell really brings forward nothing—except a purely technical 
argument about wandawvs and quare ‘mpedit—which does not come 
under one or other of those heads. One passage is remarkable ; 

‘From the time that the records of the Chapter are forthcoming, 
we again find that the Crown does appoint. And how does it 
appoint? And this is most material. Uniformly by calling on the 
Chapter to cleet the person nominated by the Crown. The Crown has 
VOL. III. X 
























2945 The Law Quarterly Review. [No. XI. 


never pretended to have DE. PLENO JURE the advowson of the deanery of 


Exeter. All that the Crown has claimed with regard to the 
deanery of Exeter has been, fo require the Chapter to elect the nominee 
of the Crown, just as the Crown requires the Chapter to elect the nominer 
of the Crown to be Bishop. 

All this was directly in the teeth of the facts of history, as so 
clearly set forth by Sir William Follett. The Crown, by a formula 
used, with a few verbal changes, both in 1681 and 1839, had 
declared the deanery to be‘ to our donation belonging, ‘ in our gift 
in full right ; and yet Sir John Campbell says that the ‘ Crown had 


never claimed to have in p/eno jure the advowson of the deanery of 


Exeter. From 1681 to 1839 the Crown had not said a word about 
‘election,’ but only about ‘assigning and admitting’; the second 
document in behalf of Mr. Grylls, for the first time since 1663, speaks 
of ‘election. and yet Sir John Campbell says that during all that 
time the Crown had done nothing beyond * requiring the Chapter to 


elect.’ Sir William Follett had shown that there was no point of 


likeness between the election of bishops and the election of deans, 
that in the one case the law required the Crown to nominate and 
the Chapter to elect the nominee, while in the other case the 
law said nothing about the matter; and yet Sir John Campbell 
could say that the Crown required the election in the one case 
‘just as’ it required it in the other. 

So he goes on to make confusions about the cougé d'é/ire—from 
the Crown or from the Bishop—which Sir William Follett had just 
so clearly explained. This to be sure was a bit of loyal service to 
the ‘ authorities, Coke and Hargrave, whom Sir William Follett had 
so mercilessly bowled over. Sir John Campbell, in his desperate 
case, tries to show that the recommendations of candidates by the 
Crown were a congé @élire. Yet words have a meaning; even 
in the election of bishops, the cong/ dire is one thing, the /¢//er 
missive, which contains the recommendation, is another. He allows 
that till 1553 there is no trace of interference on the part of the 
Crown ; but ¢here may have been a change ly act of parliament—for did 
not Lord Manstield say that in certain cases he would suppose an 
act of parliament? Or there may have been some composition 
between the Crown and the Chapter ; there may in short have been 
anything that he chose to guess, but of which law and history knew 
nothing. A man must—so at least the layman thinks—have been 
very hard up before he could talk in this way; but the theological 
appeal is even finer. ‘By no Protestant Chapter of Exeter has this 
right ever been questioned, Why was not Edward the Sixth’s 


illegal nominee elected or admitted or done something to? ‘If 


there was any doubt about it, it arose from his being succeeded by 
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a sovereign not of the Protestant religion. This and that might 
have happened ‘ before the Reformation "—and Sir John Campbell 
lets us into some of his own ‘ beliefs’ as to times ‘before the 
Reformation. ‘But we are now considering. he proudly adds, 
‘what has been done in Protestant times, when the Sovereign is Head 
of the Church’ As Sir John Campbell in 1839 believed the 
Sovereign to be Head of the Church, he perhaps also believed that 
the Sovereign could not marry a subject. and was one of the Estates 
of the Realm. 

Lastly comes the Judgement, dry, clear, and every word to the 
point. The Court was not moved by Sir John Campbell's Protestant 
rhetoric; there is not a word about the Reformation or the Head 
of the Church in that calm statement of fact and law. The Court 
will hear nothing of Sir John Campbell's possible act of Parliament. 
of his possible composition between Crown and Chapter. It is ruled 
that Coke and Hargrave may err, and that in this case they have 
erred. The facts are stated. dryly but accurately: the natural 
inference is drawn that the Crown has no right in the matter: 
further it is ruled that, if it had had any right. gvare impedi? and 
not wandamus was the way to assert it. 


Thus did a body of Englishmen, by fair trial at law, recover an 
ancient right, after an usurpation on the part of the Crown of two 
hundred and fifty years. Now if that body of Englishmen had 
been something other than an ecclesiastical corporation, if. for 
instance, it had been a municipal or even an academical corpora- 
tion, I venture to think that their successful resistance to a long- 
standing encroachment on the part of the executive would have been 
hailed at the time and remembered afterwards as a distinct victory of 
English freedom and English law. But, as the assertors of freedom 
and law happened to be a cathedral chapter. the matter aroused but 
little public attention : it seemed to be a mere uninteresting eccle- 
siastical squabble. and it is now most likely pretty well forgotten. 
I might not have thought about it again myself. if my thoughts had 
not been specially called to it in late studies on the history of the city 
and church of Exeter. Not the least remarkable part of the story is 
what followed the judgement. The Minister was wholly beaten in 
the trial. Before the trial he had had to withdraw point after point. 
to give up the claims brought in by Charles the Second and con- 
tinued by every sovereign since. and to fall back on the somewhat 
less imperious practice of Elizabeth and Charles the First. And the 
result of the trial had shown that even for this claim there was not 
a shadow of legal ground. No attempt was made to disturb the 
judgement in any way. or to try whether an attempt at gvare 
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impedit might be more lucky than an attempt at mandimus. It was 
silently acknowledged that the pretensions of the Crown to dispose 
of the deanery of Exeter by any process direct or indirect had no 
foundation in law. But it might be possible to change the law, 
and to make that rightful which the Judges had declared to be 
wrongful. .In most cases it would be thought a somewhat strange 
proceeding thus to make the sentence of a court of law of none 
effect by a legislative act immediately following it. It would 
hardly be thought consistent with liberal and progressive policy to 
take away the rights of any man or body of men the very moment 
that the law had declared that they were his or their rights. Sir 
John Campbell, in the last sentence of his reply, had made an appeal 
to expediency. The right—to interfere illegally with capitular 
elections—was the right which ‘he believed the Crown for many 
reigns had usefully exercised for the benefit of the Church.’ Such 
an argument was hardly in its place in a court of law, though it 
would have been quite in its place in either House of Parlia- 
ment. Yet when this useful right had just been declared to be 
an usurpation, it might have been only decent to give the lawful 
electors a fair trial, to see whether deans freely elected by the 
Chapter proved much worse than deans elected under a recommen- 
dation from the Crown. A generation or so later, if capitular 
electors had shown themselves very foolish or very corrupt, their 
right might have been taken from them. But no; one free election 
had been held ; but there should never be another. The judgement 
could not be disturbed; Mr. Lowe could not be turned out of his 
deanery ; but it might be ruled that he should not have a successor 
chosen after the same fashion.. Within two months after the judge- 
ment of the Court of Queen's Bench, an Act of Parliament was 
brought in and passed, by which the old-foundation deaneries were 
put on the level of the new, and their future holders were to be 
directly nominated by letters patent from the Crown. 


The case immediately at issue touched only the single deanery 
of Exeter, and I am not able to say exactly what the course of 
things might have been if the same question had arisen in some 
other old-foundation church. But we may be pretty sure that the 
same general principles would have equally applied to any other 
church of the class. All the old-foundation churches have consti- 
tutions drawn on essentially the same lines, but with small 
peculiarities of detail in each. I feel sure that in any one of them 
we should find that the Bishop was patron of the deanery and that 
he issued his licence to the Chapter to elect. I can conceive the 
statutes of different churches differing as to the qualification of the 
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Dean, whether he need be already a member of the Chapter, or 
whether he need be a residentiary in churches where the resi- 
dentiary system is older than it is at Exeter. And we must 
remember that at Bangor and Saint Asaph the Pishop always 
appointed the Dean, just like the other dignitaries, without any 
election by the Chapter. I cannot conceive the Crown having 
anywhere any part or lot in the matter. unless, as in the York 
ease, during the vacancy of the bishopric, when the bishop's 
patronage was for the time vested in the Crown. It would be well 
worth the while of any ecclesiastical antiquary to compare the 
experiences of Exeter with those of other churches of the same 
class: there must be some curious analogies with our Exeter story. 
not only in the case of deaneries. but in the way. whatever it was. 
by which the Crown came to name the canons residentiary of Saint 
Paul's, a thing without parallel in any other old-foundation church. 
Sut the Exeter case is enough by itself. as illustrating some remark- 
able points in ecclesiastical history. and, as I venture to think. 
suggesting some reflexions of a wider kind than anything touching 
the powers of a single ecclesiastical body. The old saying of our 
Chronicler, The more they spake of law. the more they did unlaw.’ 
seems singularly applicable to men who. as soon as a right is proved 
by witness of law and fact, at once proceed to take it away by an 
abuse of the legislative power. 


EpWARD A. FREEMAN. 
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OBSERVATIONS ON THE WORKING OF THE BILLS OF 
SALE ACT 1878, AMENDMENT ACT 1882. 


N the 18th day of August, 1882, an Act of Parliament, called 
and thenceforth to be known as‘ The Bills of Sale Act 1878, 
Amendment Act 1882,’ came into statutory existence. It embodied 
ina condensed form the wisdom of Chambers of Commerce, Judges 
of County Courts, the House of Commons, and the House of Lords. 
If it is true that all legislation is for the furtherance of litiga- 
tion, it was an undoubted success: if not, it was, I think with 
all respect for its authors, a failure. The intention of the Act 
was paternal. Under the statute passed, at the instance of 
Chambers of Commerce, in the year 1878 the number of bills of 
sale executed by exigent borrowers had multiplied exceedingly; 
money-lenders had a time of rejoicing; and outside creditors 
shivered pecuniarily when, even after bankruptcy proceedings were 
taken against their debtors, it was found that the property to 
which they looked for dividends was ‘ a’ wede awa’.’ Therefore did 
the Philistines stretch forth their hands against that Samson of 
iniquity, the Bills of Sale Act 1878, and proceed to put out its 
eyes. And verily it has had its revenge. 

The object of the Act of 1882, as stated by Lord Justice Fry in a 
late case (Re Morrit/, 18 Q. B. D. 238), ‘ was to impose stringent limi- 
tations on the power of contracting for the loan of money on 
chattels as against the lender, and to disqualify the borrower from 
bestowing on the lender many powers which he had been in the 
habit of demanding.’ I think it may be assumed that it was in- 
tended that, in carrying out this object, the provisions of the Act 
should be clear and intelligible, and that there was no desire to 
interfere unduly with transactions not in any way oppressive and 
perfectly honest in themselves. How far the object and intentions 
have been attained and carried out remains to be considered. 

The words with which the Master of the Rolls began his judgment 
in one of the earliest cases that came before the Court of Appeal 
were ominous. The Act, he said,‘ will give rise to many discussions 
on questions of law.’ Not only has this turned out to be a 
prophecy painfully true to litigants, but, had he added that Judges 
of great and acknowledged ability and experience would differ 
among themselves, and even at times change their opinions as to 
the construction of the provisions of the statute, it would have been 
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equally true. The tests of the validity of bills of sale under the 
Act have varied from time to time, and words and a form, which 
were at first supposed to be simple, have been found to be full of 
internal difficulties and complications. In fact a legislative riddle 
has been put forth, and though some of its knots have been eut by 
the Courts, the difficulties can hardly be deemed to have been 
solved by that process. Putting a conclusion to argument is not 
necessarily solving the riddle. 

In the case above referred to (Davis v. Burton, 11 Q. B.D. 539) 
the Master of the Rolls said : ‘I feel myself bound to come to the 
conclusion that the object of the statute was twofold. First. that 
a borrower should understand the nature of the security which he 
was about to give for the debt due from him, and secondly, that a 
creditor upon merely searching should be able to understand the 
position of the borrower, and should not be compelled to go toa 
solicitor to get counsel’s opinion as to the meaning of a security 
already created by the borrower.’ And then. referring to the form 
given in the schedule to the Act, he added: ‘ That form is very 
simple, and an intending creditor has the opportunity of ascertain- 
ing how far he ought to trust the borrower, and he need not take 
advice as to the document before him. The Legislature intended that 
the loan of money on the security of a bill of sale shall be a simple 
transaction.’ In a subsequent case (Melville v. Stringer, 13 Q. B. D. 
397) the same eminent Judge emphasized what he had previously 
stated, and added: ‘In other words, what the Legislature aimed at 
was, that bills of sale should not be allowed to be in all the forms in 
which previously they had been allowed to be made, but that 
they should be in a form which was sufficiently simple for a 
borrower of ordinary understanding to know the nature of the 
security he had given for his debt, and secondly for a new pro- 
posed creditor to understand at once on searching the register and 
without taking counsel's opinion the meaning of the security and 
the true position of the borrower.’ 

Now there is a great deal of difference between simplicity and 
clearness in a deed. As a rule, the deeds executed under the Bills 
of Sale Act 1878 were ruthlessly clear. Most people would, on 
reading such a deed, clearly understand how completely the debtor 
was in his creditor's power, and, though many questions arose in 
relation to such deeds as to how far they were within the bounds 
of law, the questions that arose in relation to their construction 
were comparatively few and far between. It does not seem there- 
fore a strained construction to put on the words of the judgments 
above referred to, if we conclude that the Court meant that a bill 
of sale ought to be short and simple. with few provisions and with- 
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out complications : like, if not in the actual words of the form given 
in the schedule. If that form had been all in full type, without 
words in italies bracketed in the midst, all might possibly have 
worked well: but the Legislature did not seem to desire to create 
a hard and fast form, and therefore gave permission by bracketed 
words to make such provision within certain, or perhaps I should 
say uncertain limits, as the parties might agree upon. And assuch 
provisions might be written out at as great a length as the in- 
genuity of the draftsman could utilize. the simplicity of shortness 
apparently aimed at became capable of being legally frustrated. 
Thereupon arose again the old evil, and lawyers were sought unto, 
both by borrowers, and subsequent creditors, not to state what was 
the proper construction of a deed, but to say whether or not it 
might be declared to be in some way or another informal and 
illegal. The difficulties in the way of laying down simplicity, in 
the sense of clearness, as a test of the validity of a bill of sale were 
shown in the case of Melri/le v. Stringer above referred to. There 
were in that case four lenders and one borrower. The borrower 
was indebted to the lenders on separate accounts, and all four were 
proposing to lend him a further sum on a joint account. It was 
agreed that this further advance, as well as all the previous debts, 
should be secured by one deed; and this was done. The effeet of 
that deed, as it appeared to three Judges in the Divisional Court, is 
set forth in the judgment of Huddleston B. (i2Q. B.D. 134). +The 
nature of the transaction,’ he said,‘ is plain. The debtor owed several 
creditors different sums of money payable at different times. He was 
anxious to get time, and the different creditors were willing that 
he should have time to pay, provided that in a certain sense their 
securities were consolidated and charges were given on the pro- 
perty to secure the whole amount; but the parties stipulated that 
in case default should be made in payment of any one at the date 
specified in the deed, the whole amount should become payable, 
and there should be a right to enter, seize and sell to realize the 
whole amount. That eminently business-like arrangement is said 
to be prohibited by this Act.’ In this case the Judges therefore 
held that the transaction was perfectly plain and business-like 
(there was no suggestion of mala fides or oppression); and so they 
upheld the deed. But the Court of Appeal thought otherwise, and 
they held it to be invalid. Had any one of the Judges of the first 
Court been asked whether he thought that the debtor understood 
what he was executing, I think there can be no doubt the answer 
would have been in the affirmative; and in like manner he would 
have stated that any subsequent creditor could easily and without 
going to a lawyer understand the debtor's position under the plain 
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arrangement into which he had entered. The Judges of the superior 
Court evidently thought otherwise. 

Such a conflict of opinion would necessarily throw some doubt 
over the idea of simplicity being the test to go by, and at last in 
April last year. in the case of Re Barber, 17 Q. B.D. 269. this test 
was pronounced unsatisfactory by the full Court of Appeal. In the 
judgment read by Lord Justice Bowen it was said: ‘ According to 
one view submitted to us the amount of divergence and _ its 
materiality must be a question for the Judge to consider. and 
depends upon the simplicity or prolixity. the brevity or the length, 
of the additions engrafted upon the statutory forms. This seems a 
somewhat vague criterion to apply, and one which would leave the 
validity of bills of sale at the mercy of the particular Judge. While 
it is material to notice the simplicity of the prescribed form, it is 
nevertheless to be remembered that there is nothing about sim- 
plicity or prolixity in the Act itself, and it would not be a sound 
method of construction to introduce a vague definition of this kind 
not found in the statute itself. What indeed would be the measure 
of the simplicity by which such divergence would have to be 
tested? Would it be the average simplicity of borrowers through- 
out the kingdom. or the feeling of the particular tribunal which 
decided the case? There is no legal certainty about such a test. 
And the judgment then proceeds to state that the real test is 
whether or not there has been substantial accordance with the form 
in the schedule. 

At last then the question of simplicity or want of simplicity is 
removed out of the way. and we have learnt that what is necessary 
is that a bill of sale must be ‘in accordance with the form. The 
first attempt to solve the riddle was not a success. 

The form with its brackets and italics is given in the schedule to 
the Act which prescribes that every bill of sale is to be in accordance 
with that form. All that is necessary being to obey the Act, we 
might almost hope that we might now rest and be thankful. Put 
the futility of such a hope appears from succeeding events. On the 
gth of June, 1886, in Blailerg v. Parsons (17 Q. B.D. 337), Cave 
J. openly admitted, ‘I am not sure that I quite know what the 
phrase “in accordance with the form” imports;’ and Fry L.J., in 
Re Barber (17 Q. B.D. 274), referring to the section in which these 
words are found, said, ‘I am not prepared to agree with my 
brethren in the rule of construction which they have laid down in 
respect of that section :* and although in a previous case ( Davis v 
Burton, 11 Q. B.D. 541) he had thought that a substantial accord- 
ance with the form was all that was required, he, in Barber's case, 
on mature consideration expressed an opinion that ‘ the Legislature 
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has for the purpose of imposing a stringent check on the freedom 
of contract in respect of loans on chattels had recourse to an ex- 
pedient more familiar to ancient than to modern law, and has 
required the contract to be clothed in a particular form under pain 
of nullity. Notwithstanding however this view. and without pre- 
suming to say whether it is right or the reverse, I have simply to 
state that by the consensus of Judges for all purposes save an 
appeal to the House of Lords, all that is necessary is a substantial 
accordance with the form given in the schedule. But when we have 
advanced thus far our difficulties are only beginning. What is or 
what is not substantial accordance with this form with its brackets 
and italics and permitted additions is a question which no virgin 
mind ean easily answer. The debtor or the intending new creditor, 
as the case may be, is obliged to go to a lawyer (whether or not the 
Act intended that he should be obliged to do so) to see if there isa 
legal tlaw in the deed which he wants to get rid of. The Courts 
have therefore had to say what is substantial accordance. ‘ Nothing 
substantial, it has been said,‘ must be subtracted from the form ; 
nothing inconsistent must be added to it’ (Davis v. Burton, ubi supra) ; 
and a false suggestion of a liability which the Act would not allow 
to be enforced has been held to offend against the notion of sub- 
stantial accordance. The final definition of substantial accordance 
is as follows: ‘A bill of sale is surely in accordance with the 
prescribed form if it is substantially in accordance with it, if it does 
not depart from the prescribed form in any material respect. But 
a divergence only becomes substantial or material when it is cal- 
culated to give the bill of sale a legal consequence or effect, either 
greater or smaller, than that which would attach to it if drawn 
in the form which has been sanctioned, or if it departs from the 
form in a manner calculated to mislead those whom it is the object 
of the statute to protect. In estimating the effect of a divergence, 
one must not take into consideration for the moment the provision 
of section 9, that the bill of sale if it varies from the form is to 
be void, for owing to this statutory penalty no material variation 
can in the end have any legal effect at all. To suppose, for 
example, that a bill of sale can be brought back into harmony 
with the statutory form by the mere addition of a proviso, that all 
covenants or conditions at variance with the statutory form are to 
be disregarded, would be absurd. We must take the form inter- 
preted by the light of the Act on the one hand, the instrument to 
be discussed upon the other ; and we must then consider whether. 
but for the avoidance inflicted by section 9 of the statute, the instru- 
ment as drawn will, in virtue either of addition or omission, have any 
legal effect which either goes beyond or falls short of that which 
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would result from the statutory form, or whether the instrument in 
respect of such variance would be calculated reasonably to deceive 
those for whose benefit the statutory form is provided. If so, the 
variance is material, and the bill of sale is not in substantial 
accordance with the statutory precedent. Whatever form the bill 
of sale takes, the form adopted by it in order to be valid must pro- 
duce not merely the like effect but the same etiect—that is to say, 
the legal effect, the whole legal effect and nothing but the legal 
effect which it would produce if cast in the exact mould of the 
schedule. Such a test as this contains no element of uncertainty, 
is one which every lawyer throughout the kingdom is competent 
to apply, and is based upon a method of interpretation familiar to 
our Courts. This is the construction we are prepared to put upon 
the section’ (He Barter, 17 Q. B. D. 270). 

It was to this construction that Fry LJ. said he could not 
assent. The passage above quoted is preluded by a statement 
that svperflua non nocent; but surely this idea may be carried too 
far, and it would be matter of curiosity to know whether the 
insertion of something utterly superfluous and innocuous, e.g. a 
comic song in the middle of a bill of sale. would still leave it in 
substantial accordance with the form. 

With no small labour the simple-minded debtor and creditor 
have been helped one step forward. Can they now get on without 
legal help in deciding whether a bill of sale is good or not ? 

It is to be noticed that in the judgment quoted, the test referred 
to is deemed sufficient for the /-ya/ mind, so that the simple- 
minded creditor is driven to a lawyer after all. 

Following the form substantially, the first thing to be done is to 
state the consideration. This, we learn from the Act itself, must 
be stated truly, or at least with substantial accuracy. Now on 
this point it is sufficient, in order to show how wide an inter- 
pretation is put on substantial accuracy. to say that all the 
Courts have agreed that where money has been paid by the 
borrower to the lender months before the execution of the deed, 
it will be correctly stated in the deed as ‘money 2ow paid. 

The last case on this point is Re Hockaday, 3 Times Law 
Reports, 285. 

This is the law, and it is clearly a step in advance. It requires 
a trained mind to appreciate the fact that ‘now’ means not 
‘now’ but some time ago; but when the idea is once grasped, it 
will it is believed last a lifetime. It has no doubt been held 
in another case (Roberts v. Roberts, 13 Q. B. D. 794) that, where 
the consideration was stated inaccurately but not so as to mislead, 
as where a debt was stated to be on a bill of exchange when it 
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was really on a promissory note, the Court could uphold the deed ; 
but this could not have been the ground of decision in the ‘now’ 
cases, for the date of the loan if wrongly stated may be very 
seriously misleading. 

It is a little curious that in the case where the promissory note 
was held to be sufficiently described as a bill of exchange, there 
were mortgagees three in number, with debts due to them jointly 
and severally; that debts to become due on guarantees were 
covered by the security; that there was a covenant for payment 
of moneys secured on demand ; and that the bill of sale was held 
in the Court of Appeal to be valid as to the property duly 
scheduled. It may be remarked by the way that each of these 
circumstances taken alone has been since deemed sufficient to in- 
validate a bill of sale. This shows that blots which have since 
been found to exist were not at first easily discovered even by 
trained legal minds under the assumed simplicity of the Act and 
form. 

Here let me remark that in order that a document should be 
within the Act, it is only necessary that it should be given by 
way of security for the payment, not the repayment, of money, and 
the form recognises this fact, for in the brackets we are informed 
that we must state ‘whatever else the consideration may be:’ so 
that the consideration may be a canary bird, or a quantity of 
undrinkable wine, or anything else, and yet not offend against the 
form. In return for the consideration, whatever it is, the form 
requires the grantor to assign specified property ‘by way of security 
for the payment of the sumof £  , and interest thereon at the rate of 

per cent. per annum (or whatever else may be the rate).’ It may 
be doubted whether the distinction between the nature or amount 
of the consideration and the sum to be secured has always been 
present in the minds of Judges, for in some instances they seem 
to have treated the Act as if it provided for repayment of moneys 
advanced or due only. Considering that a bill of sale is only 
avoided by the Act when it is not in accordance with the form, 
I respectfully suggest that a bill of sale strictly in accordance 
with the form ought not to be avoided because its terms appear 
to be harsh when no attempt is made to impeach it on grounds 
of fraud. The intention of the Act should be ascertained from 
its contents, and mere evasion of a statute without fraud is not. 
I suggest, a good ground for forfeiture. 

Whether this is so or not, can it be said that, as a grantee of 
a bill of sale may in consideration of a canary bird handed to him 
grant his property to secure the payment of £50 and interest at 
an agreed rate (and there is nothing in the Act or form to prevent 
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this), he is not equally at liberty to do so in consideration of £30 
paid to him? It seems in some cases to have been thought that 
such an arrangement as that last stated would be illegal as 
contrary to the intention of the Act, but this (if it was really 
thought) can only have been because the Court did not, to use 
the words of one of the Lords Justices in another case, ‘go back 
in a humble spirit to the words of the statute. It certainly has 
not been actually held that such an arrangement would be illegal, 
but there are dicta that seem to point that way. 

It has been decided that a bonus or addition to the sum 
advanced cannot be mixed up with interest so that the two 
shall be lumped together, on the ground ‘that the effect would 
be that the borrower would be borrowing money without having 
any idea of the rate of interest he was to pay, whereas the intention 
of the legislature is that he shall be distinctly informed what such 
rate is, so that if it be manifestly exorbitant, his attention may 
be called to the folly he is committing’ (Myers v. E/lioft, 16 Q. B.D. 
529). 

I humbly accept this ruling where the bonus and interest are 
mixed, but surely the same reasoning will not apply where the 
bonus is ascertained and called by that name, and interest, even 
of an infinitesimal amount, is secured on the augmented principal. 
A question arises on this point, whether it is absolutely necessary, 
in order that an accordance with the form should be preserved, 
that interest should be reserved at all. If it is, it seems hard: for 
then a kind-hearted man may lend money not requiring interest, 
and thereby may lose the benefit of his security. If it is not, what 
is there in the Act and form to prevent a large augmentation to 
principal advanced being secured, and the lender waiving all right 
to interest? It may well be that the intention of the promoters 
of the Act was to prevent such hard bargains, but the question 
is whether the Act carries out these intentions. I suggest that 
the Act has done what it ought not to have done in rendering 
many perfectly honest transactions illegal, and left undone that 
which it ought to have done in not putting down opportunities 
for oppression. 

A question has been raised whether the covenant, given in the 
form, for payment of the principal together with interest then due 
by equal payments of an amount named, on a day named ‘(or 
whatever else may be the stipulated time or times of payment), 
involves the necessity for the payments being equal. This con- 
tention was overruled in the Court of Appeal (Re C/earer, 18 Q. B. D. 
489), on the ground that as the parties were allowed to stipulate 
as to the time or times of payment they might also stipulate as 
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to the quantum of principal to be paid at such times. The word 
‘equal’ in the form is therefore an unnecessary insertion, and in 
fact there can be little doubt that the simple form as given in 
relation to this covenant is somewhat unintelligible in its simplicity. 
for, if the words in brackets are left out (and they ought not to 
be required in order to give sense to the sentence), the payment 
is required to be made by equal instalments on a single day. 
Again, it might have been thought @ priori that the parties might 
under the words ‘stipulated time or times’ have made that time 
or those times ascertainable on a contingency. Conditional 
stipulations were not unknown in the Roman law. It has 
however been decided that a covenant to pay on demand is 
not a covenant to pay on a stipulated time. The idea seems 
to have taken some time to mature, and in Welvi/le v. Stringer 
the Court declined to give a judicial decision whether or not a 
covenant for payment on demand would be bad. For some 
time past, however, the Courts have repeatedly held that a 
covenant for payment on demand is bad. Although I admit 
that the law is to be henceforth interpreted as the Courts have 
decided, I trust that I may without disrespect express a doubt 
if the reasoning on which it is decided is good. Have not the 
Courts attempted to gather the intention of the Act from some- 
thing outside the Act? Is a stipulated time anything but a time 
agreed upon? Is not a time agreed on if it is agreed that it shall 
be ascertained on the happening of a contingency’ This indeed 
was admitted in Lumley v. Simmons, 34 Ch. D. 698, where a cove- 
nant to pay by instalments, and that on default the whole of the 
principal with interest up to date should at once become payable, 
was held good. And yet a contingency depending on the volition 
of the mortgagee although stipulated for is not to be allowed. Surely 
if a contingency of any kind is allowed (there being nothing in 
the Act limiting the nature of the contingency, and nothing on 
the present point avoiding a bill of sale, except where the form 
is departed from), the nature of the contingency may be left 
to the contracting parties as the Act meant should be done. 
At any rate, the simplicity of the Act seems to defeat its own 
purpose when it uses the ordinary word ‘stipulated’ in such a 
way that the Court is forced, in order to carry out what is 
believed to be the intention, to put such a construction on it as 
above indicated. 

The form, after fixing the time for payment as above stated, 
then proceeds to the final agreement on the part of the mortgagor. 
which is thrown generously open to the parties in these words: 
‘(terms as to insurance, payment of rent or otherwise which 








ft 








es 


July, 1887.) The Bills of Sale Aets. 309 


the parties may agree to for the maintenance and defeasance of the 
security ).’ 

It might be thought that in using these words the legislature 
had no intention (if we are to be bound by an imagined intention) 
to mislead the parties, but that such words were to be interpreted 
in their broadest sense : 

* Alas, regardless of their doom, 
The little victims play.’ 

Very early in the day it was decided that a covenant intended 
for the maintenance of the security must not be in contradiction of 
section 7, which prescribes under what circumstances the mortgagee 
may seize. 

In the case previously referred to, of Me/ville vy. Stringer, a 
covenant, that if default was made in payment to any one of 
four mortgagees of moneys secured to be paid to him he or any 
of the others might seize, was by three Judges considered. as 
before stated, to be within the words above referred to: but their 
decision was overruled on appeal, on the ground that the deed 
was not in accordance with the form. 

In Barber's case, objections were taken to the length and pro- 
lixity of the deed and to covenants by the mortgagor to insure, 
pay premiums, and on demand produce receipts, and in default 
that the mortgagees might insure, and that the moneys so paid 
by the mortgagees should be repayable on demand with interest. 
and until repayment should be charged on the mortgaged premises. 
It was held that the insertion of these provisions did not invalidate 
the deed. In the same case, however, the lender had assigned ‘as 
beneficial owner ;’ and it was argued that, these words having a 
technical meaning under the Conveyancing Act of 1881 and under 
that Act implying a variety of covenants. the deed was avoided 
both on the score of complication and on the ground that the 
implied covenants were not proper covenants for maintenance 
or defeasance, and were in conflict with those provisions of the 
Act which limit the right of seizure and removal. The Court 
overruled this objection also, but had afterwards doubts as to 
the accuracy of the judgment: and the case, on this point only, was 
reargued twice, once before the same Court, and once before the 
full Court of Appeal. The judgment of the full Court on this 
point (17 Q. B. D. 269) was, that inasmuch as it could not have 
been the intention of the legislature that the provisions of the 
7th section of the Conveyancing Act, 1881, should be incorporated 
and implied in the statutory form for a bill of sale, and that the 
use of the words ‘beneficial owner’ did incorporate or attempt 
to incorporate those provisions, and as moreover one of such pro- 
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visions involved an immediate right of seizure and removal, and 
so was in contradiction to section 13 of the Bills of Sale Act which 
prohibits removal for five days, such an attempt was vicious, and 
that therefore the bill of sale was void. It will be noticed that 
on the first hearing before the Court of Appeal, objection was 
taken both to the prolixity and also to the provisions as to 
insurance and charging the property with payment which might 
be made by the mortgagee, and on these points the Court, without 
calling on the respondents, overruled the objection. 

In a subsequent case (Golds/rom vy. Tallerwan, 18 Q.B.D. 1), 
objections of a similar kind were raised to a power authorizing the 
mortgagee to pay rates and taxes, and charging the amount so paid 
on the property, with interest at 20 per cent. In that case, which 
was dealt with as being practically on all fours with Barber's case, 
the Court admitted that there was much weight in the argument, 
but held that, as Re Barber had been decided in the way it had been, 
they ought not now to overrule it. Truly, if I had not lost the 
first appeal in Barber's case I had not won in Tallerman’s. ‘Sic 
me servavit Apollo.’ The decision in Barber's case was on the 17th 
April, 1886. On July 26th in the same year came on Biancli v. 
Offord (17 Q. B. D. 484), before Bowen L. J. That learned Judge 
was not a member of the Court which decided the first argument 
in Parber's case, and probably his attention was not drawn to the 
decision on the points then settled. Bringing therefore an un- 
biassed mind to bear on the subject, he decided that a provision 
authorizing the mortgagees, on the mortgagor’s default in paying 
the rents &e., and on proper demand producing the receipts, to pay 
the rents Xc., and that all sums so paid should be charged on the 
premises with interest named, and be recoverable in the same 
manner as the principal and interest, was not necessary for the 
maintenance of the security and rendered the deed bad. This 
decision seems to be in direct conflict with Barber's and Taller- 
man’s cases. I am far from suggesting that his Lordship was not 
right ; I am only pointing out the difficulties which have arisen in 
the construction and carrying out of the simple form suggested 
by the Act and form. 

Although a covenant for further assurance has been held to be a 
proper covenant for the maintenance of the security, it is now 
law that a condition which is to regulate the price to be paid 
by the purchaser on a sale, such as a provision that the purchaser 
is not bound to enquire if there has been any default, is not for the 
maintenance nor for the defeasance of the security. 

So too in the case of Furler vy. Cobb (18 Q. B.D. 494), it was 
held by the Court of Appeal that where, in a bill of sale given to 
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auctioneers, there was a provision that the grantees might on a 
sale pay themselves their charges and commission as auctioneers 
as if they were selling on behalf of the mortgagor, the bill of 
sale was void on the ground, as mentioned in the judgment of Sir 
James Hannen, that but for this stipulation the grantees in the 
event of their selling would not have been entitled to deduct such 
charges and commission, and that this therefore was a provision 
for securing to themselves a larger advantage than they would have 
had if the statutory form had been followed, and was not for the 
maintenance of the security. This case of Furber v. Cols is another 
instance of the difficulties attending the construction of the statute. 
The bill of sale, besides the provision above referred to, contained 
covenants on the part of the mortgagor not to remove the goods from 
the premises, not to permit them or any part of them to be 
destroyed or injured, or to deteriorate otherwise than by fair wear 


‘and tear, and in case of destruction, injury, or deterioration forth- 


with to replace and repair; with a power of seizure in default, the 
covenant being declared to be for the maintenance. The question 
of the validity of this bill of sale came on before Bowen LWJ., 
without a jury, and that learned Judge took time to consider 
whether such a covenant was really necessary for the maintenance 
of the security, and finally held that it was not. ‘I do not think,’ 
he said, ‘that it needs many words to show that a covenant so 
harsh and penal as I have shown this to be, cannot be necessary 
for the maintenance of the security.’ The decision appeared at the 
time to be open to doubt, partly on the general ground that if a 
covenant to maintain and repair is a proper covenant for main- 
tenance, the Court ought not to set itself up as an ‘arbiter morum’ 
and disallow the deed because of the stringent words by which the 
parties had agreed to be bound, and partly because the decision 
seemed to be somewhat in conflict with the decision of a Divisional 
Court in the case of The Consolidated Credit Company v. Gosney, 16 
Q.B. D. 24. 

But all doubt as to the accuracy of the decision of the Lord 
Justice was set at rest when the case was brought before the Court 
of Appeal, composed of Lord Esher, Sir James Hannen, and Fry 
L.J., all of whom held that the covenant for the repair and replace- 
ment of the chattels was necessary for the maintenance of the 
security, although they decided that the bill of sale was bad upon 
the other ground to which I have previously alluded. I only 
refer to this case as indicating the difficulties in the way of the 
humble student of law when he finds one most distinguished Judge 
of Appeal declaring that it does not need many words to show that a 
covenant is not necessary for maintenance, and three others equally 
VOL, IIT. Y 
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able and distinguished, after hearing many words on both sides, 
declaring that it is necessary. 

As with regard to‘ maintenance,’ so with regard to ‘ defeasance’ 
have judicial difficulties and contradictions arisen. In the case, 7/e 
Consolidated Credit Co. vy. Gosney, above referred to, there was a power 
to sell. Day J. thought that this was covered by the word de- 
feasance. ‘I find it difficult, he said, ‘to interpret that word 
unless it means realization. The word is not apt, but that is the 
best meaning I can put on it.’ Smith J. said,* Defeasance means 
getting rid of’ the deed. This definition of defeasance, however, 
did not meet with approval in Blailerg v. Beckett, 18 Q. B.D. 101, 
where Lord Esher laid it down that a defeasance cannot mean 
something which fulfils instead of defeating the operation of the 
deed, and Lindley L. J. said that it meant something in the nature 
of a redemption. 

As a further illustration of the difficulties existing in the con- 
struction of the Act and form, I may refer to the case of Re Morritt 
(18 Q. B. D. 232), where the main question decided was, whether 
a mortgagee had any and what power of sale over the property 
assigned to him. The bill of sale provided, inter alia, that the 
power of sale conferred upon the mortgagees by the Conveyancing 
and Law of Property Act, 1881, should be exercisable by them in 
every respect as if the 20th section of that Act had not been enacted. 
The case was argued before the Divisional Court on appeal from 
a County Court. Leave to appeal to the Court of Appeal was 
given. The Court of Appeal at first reserved judgment, and then 
directed the case to be reargued before the full Court. The result 
of this rehearing was as follows :— 

Three of their Lordships hel? that the power of sale given to 
mortgagees by the Conveyancing Act, 1881, would not be given to 
a mortgagee when the nature of the security or the provisions of 
the instrument show that the power of sale given by the Act is 
unnecessary; that there is under a bill of sale, given under the Act 
of 1882 (independently of and without introducing the power given 
by the Conveyancing Act of 1881), a power—which as I understand 
means a power by common law—to sell, which will arise on 
possession being taken; that the clause relating to the power of 
sale erroneously assumed to be given by the Act of 1881 did not 
make void the security; and that though the stipulations in the deed 
could not be enforced, yet as they appeared in a provision for the 
maintenance of the security, their insertion did not render the deed 
void. Lord Justice Fry came to a contrary conclusion. After care- 
fully considering the law on the subject, he held that, apart from the 
Act of 1881, there is not in the case of a mortgage of chattels any 
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power of sale implied by law; that the 19th and 20th sections of 
the Act of 1881 were incorporated in a bill of sale given under the 
Act of 1882 ; that in attempting to eliminate the restrictions imposed 
by section 20 of the Conveyancing Act, the instrument as drawn 
had a legal effect which went beyond that which would result from 
the statutory form, and so was void as not being in accordance 
therewith ; that a power of sale was a collateral power, neither 
strictly speaking in maintenance nor in defeasance of the security ; 
and he wound up his judgment by regretting that, in the result, he 
had lost his way in the maze of legislative enactments beyond recall 
even by the guiding voice of his brethren. The two remaining 
Judges, Lord Esher and Lord Justice Lopes, held that the Bills of 
Sale Act, 1882, and the statutory form showed that the Legislature 
did not intend to call in aid powers conferred by any other Act of 
Parliament, but intended the new bill of sale to be independent of 
them and complete in itself ; that there was a power of sale implied 
by the terms of that Act, and that the provisions for sale in the deed 
were not inconsistent with that implied power. The bill of sale 
was therefore upheld. Who can say after this that the Act and 
form are not simple and easy to construe ? 

Before closing this paper I desire to draw attention to a case, 
Cobura v. Collins, Times Law Reports, vol. iii. p. 419, where Keke- 
wich J. held that an agreement under which two trustees with 
the sanction of the Court assigned infer alia stock-in-trade to one 
of them, retaining a vendor's lien on the property sold in favour of 
the two for the unpaid purchase money, was guoad such right of 
lien a bill of sale, and was void under section 8 of the statute. I 
do not for a moment intend to suggest that the decision was wrong. 
I am only desirous of pointing out the danger ahead to trustees 
even when they act under the sanction of the Court. 

I pass over the cases where it has been held that perfectly honest 
transactions are avoided by the Act, and those also where it has been 
laid down that if a mortgage of chattels within the Act cannot be 
carried out in accordance with the form given, it cannot be carried 
out at all; and I now close my observations by suggesting whether 
it can be fairly said that this Act has successfully solved the difti- 
culties which surround bills of sale, or that the Courts have suc- 
cessfully solved the difficulties which surround the Act. 


E. Coorer WILLIs. 











THE EMINENT DOMAIN. 


HE nature and extent of State control over private property 

form a subject of deep political and social interest. Between 

the extremes of individualism and socialism, though leaning 

toward the latter, the sober legal doctrine of the eminent domain 

deserves attention alike from its practical importance and the 
equity of its rules. 

‘Eminent domain’ is derived from ‘ dominium eminens, and though 
it has been suggested that dominium be taken in its broadest 
meaning, with intent to identify the doctrine with general 
sovereignty, the preponderance of authority and common practice 
are in favour of its interpretation in its sense of power over property, 
and the paraphrasing of the word into ‘domain’ instead of its 
translation into ‘dominion, inaccurate in that it substitutes a 
thing controlled for a right to control it, emphasizes this idea. 

Brietly stated, the eminent domain is the right of the State or 
its assigns to take private property for public uses, a right 
qualified by an obligation to make compensation. Although this 
right may yet become a powerful weapon of socialism, its present 
position is that of a well-recognized legal means to the accom- 
plishment of certain fairly well defined ends—chiefly works of 
public interest. 

The source of this right is variously stated. A favourite theory 
is that all land being held of the State, the State in taking the 
property of the individual is simply resuming its original grant. 
Another relies on that mysterious instrument the Social Contract, 
and invokes its shadowy terms to prove that every individual 
acquires property under the implied condition that it is to be 
surrendered at the demand of the State. With regard to the Social 
Contract, a lawyer must hold it void for uncertainty. The pro- 
position which treats land as held of the State is in this connection 
meaningless, since tenure implies a qualified ownership, while the 
central idea of the eminent domain is the enforced conversion of 
an absolute right of property into its money equivalent. Feudal 
rights and royal prerogatives over land bore no analogy to the 
eminent domain, since they did not operate adversely, but enforced 
distinct rights of property. The unquestioned fact that the State 
is the ultimate owner of lands is beside the point, for it refers 
to escheat wherein the State, so far from asserting a right superior 
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to private ownership, steps in only on its extinction. The only 
firm basis for a power so strong, so practical, is the simplest—the 
sovereignty of the State. From this point of view the status of 
the eminent domain is readily determinable,—it is the extreme 
prolongation of that generally accepted right of State interference 
with private property manifested in taxation and police regulation. 

It is generally assumed that the eminent domain was unknown 
in the public law of Rome, and several instances of successful 
resistance to the attempted taking of private property for the 
construction of public works are cited as positive evidence, while 
the absence of any general law on the subject raises a strong 
negative presumption. It would be an error to infer, however, 
that the beneficial existence of public works depended on the 
disinterestedness of private proprietors. The testimony of the 
straight military roads and aqueducts so strongly negatives the 
notion of a lack of compulsory power, that Bluntschli suggests’ 
that special statutes were enacted for special exigencies, com- 
paring in this respect Roman with English practice. Such a 
suggestion of course implies a clear right of eminent domain 
submitting its practice to special rather than general laws. The 
apparent contradiction may perhaps find an explanation in the 
peculiar conditions of land tenure. Apart from the small territory 
known as the Aver Romanus, the Italian peninsula was held by 
the State by right of conquest. A part of the land was sold 
outright, and so became ager privatus, the rest remained ager 
publicus or common land, and was in time largely taken up by 
the patricians or their retainers, whose occupancy gradually ripened 
into possession. The vast extent of these possessory interests is 
evidenced by the fact that for centuries they formed at once the 
bulwark of patrician power and the chief cause of complaint 
against it. While Quiritarian or absolute right of property increased 
in Italy through the planting of burgess colonies and the con- 
ferring of Roman right upon individuals and municipalities, the 
property in provincial lands was almost exclusively bonitarian, 
and the distinction between the two was not formally abrogated 
until the reign of Justinian. It is possible then that in the earlier 
periods of Roman administration the necessary public works were 
built on lands held by the State as actual possessor or as Jandlord, 
and that Quiritarian ownership was disturbed only by consent. It 
is probable that under the Empire special statutes were enacted 
authorizing the taking of property upon compensation, but there 
was no general law or declaration of principle. 

As the doctrine of eminent domain originates in a necessity for 


! Theory of the State, bk. iii. e. 7. 
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public works, and as that necessity is widely felt only in an 
advanced state of civilization, the Middle Ages furnish but few 
examples of interference with private property under forms of 
law and upon compensation. The fact too that absolute property 
was under the feudal system exceptional, operates to further restrict 
the limitations of the above statement. It should be noted also 
that roads, obviously in time the earliest, as in character the most 
important works of public interest, were, apart from the old Roman 
roads, connecting ways of necessity or private toll roads, or if 
formally laid out as public roads were usually run through un- 
improved lands without compensation. 

An ordinance of Philippe le Bel is worth quoting as one of the 
earliest statutory examples of the eminent domain: Possessores 
possessionum quas pro ecclesiis aut domibus ecclesiarum parochialium de 
novo fundandis aut ampliandis infra villas, non ad superfluitatem sed ad 
convenientem necessilatem acquiri contigit, ad eas dimittendas pro justo 
pretio compelli debent*. 

If it were necessary, as is sometimes thought, to bolster up 
every doctrine with an ancient pedigree, the genealogy of the 
eminent domain would be most unsatisfactory—a small collection 
of statutes and decrees scattered over several centuries, and nearly 
all shadowed by a doubt as to their equitable enforcement. 

But whatever the early practice may have been, the theory of 
eminent domain finds its earliest authoritative expression in the 
great work of Grotius: ‘ We have elsewhere said that the property 
of subjects is under the eminent dominion of the State, so that the 
State or he who acts for it may use or even alienate or destroy 
such property not only in case of extreme necessity, in which even 
private persons have a right over the property of others, but for 
ends of public utility, to which ends those who founded civil 
society must be supposed to have intended that private ends should 
give way. But it is to be observed that when this is done the 
State is bound to make good the loss to those who lose their pro- 
perty, and to this public purpose he who has suffered the loss must 
if needs be contribute*.’ The eminent domain as contemplated by 
Grotius is evidently to be exercised for the benefit of the State 
alone, for the compensation is treated as a charge on the general 
revenue. The State being thus at once actor and beneficiary in the 
exercise of this power, it follows that its duty to make compensa- 
tion is moral rather than legal, for the immunity of the sovereign 
from suit by the subject is generally admitted. 

During the seventeenth and eighteenth centuries the manifesta- 


' Merlin, Rép. de Jurisprudence ; ‘Retraite d'utilité publique.’ 
? Bk. iii. c. 20. 8. 7; of. iii. 19. 7 and ii. 14. 7-8, Whewell’s trans. 
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tions of the eminent domain increased, owing to the growth of 
equitable juridical ideas and the extension and gradually centralized 
administration of works of public interest. In view of the fact 
that highways could no longer be properly laid out without 
affecting improved property, a law was enacted in France providing 
indemnification for the taking of houses, timber, land, and vineyards, 
the measure of damages being the value of the property less its 
estimated value as arable land'. The eminent domain was also 
exercised in France in favour of the construction of canals, the 
reclamation of marsh lands, ete. 

But while the theory of eminent domain had become fixed in 
ethical jurisprudence and had obtained a certain recognition in 
legislation, it had not yet attained the dignity of a doctrine wherein 
were defined the rights of the State on the one hand, and of 
the citizen on the other. It was at best a principle of loose and 
irregular application, not a rule of action. The incorporation of 
the eminent domain in written constitutions and codes transformed 
it into a doctrine. 

It is probable that this constitutional recognition itself operated 
at first to increase the manifestations of the eminent domain, but 
the obligation of compensation was strengthened as its denial 
amounted to defiance of declared popular right. The doctrine once 
fairly established, its dangerous possibilities soon became apparent, 
with the result of impressing governments with the necessity for 
its reasonable exercise, and above all for the impartial assessment 
of the compensation through the intervention of the judicial 
power. 

The great volume of legislation on the subject of the eminent 
domain in recent years is caused by the growth of works of public 
interest, particularly artificial transportation, the frequent creation 
of private corporations adapted to their construction and operation, 
and the necessary delegation of the eminent domain to such bodies. 
In England and the United States the eminent domain is commonly 
exercised through the medium of corporations, while on the Con- 
tinent there is a strong tendency toward State ownership of works 
of public interest. When to these private corporations are added 
municipalities to which the power is generally delegated, it appears 
that the State acts largely through agents. 

Although considerations of public policy may demand that the 
State itself should not be coerced at suit of its citizens, there is no 
such ground for the immunity of its agents, where as in private cor- 
porations they derive profit from the undertaking. In the United 
States, a corporation taking property becomes ‘yao facto liable for 

1 Arrtt du Conseil d' Etat, May 2%, 1705. 
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compensation.’ In other countries, the statutes almost invariably 
provide for compensation. Thus the distinctive and most important 
feature of the modern eminent domain is that its obligations 
generally give rise to a right of action as well recognized as an 
ordinary action of trespass. 

From che constitutional jurisprudence of the United States a 
complete exposition of the doctrine may be drawn. When the 
colonies separated from Great Britain, the advent of autonomy was 
generally signalized by the adoption of written Constitutions. The 
State Constitution is divided into positive and negative provisions. 
By the former the sovereign people erect the departments of 
government, legislative, executive and judicial, and the fact of their 
creation operates to define their functions so far as to prevent con- 
flicts of jurisdiction. The latter are restraints upon the powers of 
the several departments. The legislative authority extends to the 
enacting of all laws not expressly or by necessary implication for- 
bidden by the Constitution. The eminent domain is expressly 
mentioned in but two or three State Constitutions, although its 
existence is implied in all but three by provisions in regard to com- 
pensation. 

The power is however uniformly held to be an attribute of con- 
stitutional sovereignty, and as such independent of express declara- 
tion or literal implication. The Fifth Amendment to the Federal 
Constitution declares that private property shall not be taken for 
publie use without just compensation. This restriction applies to 
the Territories and the District of Columbia, and does not affect the 
States'. The clause in the Fourteenth Amendment, which is to 
the effect that a State may not deprive one of property ‘ without due 
process of law,’ has however apparently supplemented the State 
guarantee relative to compensation by a Federal one. It seems 
that the Federal Courts may now determine the constitutionality 
of State laws regarding the exercise of eminent domain*®. As the 
several States and the Federal Government are at one in their 
recognition of the eminent domain, so their rules governing its 
application coincide in most respects, and the new jurisdiction of 
the Federal Courts will perhaps lead to a more complete agree- 
ment. 

The eminent domain is vested in the legislature, and is of so high 
a nature that it can neither be given up by contract nor exhausted 
by exercise. The legislature may however delegate the particular 
exercise of the right to individuals or corporations, but the fact of 
delegation, as in all cases where a fragment of governmental power 


* Barron v. Baltimore, 7 Peters (U.S.), 244. ? Kelly v. Pittsburgh, 104 U.S. 79. 
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is confided into private hands, must be clear, although the specific 
beneficiaries need not always be designated, nor even in existence, as 
witness the General Railroad Laws obtaining generally in the 
States delegating the eminent domain to all who may accept 
the act. 

It is commonly said that all property is subject to the eminent 
domain. This proposition is correct on principle. since it is impos- 
sible to take the measure of State necessities. There are however 
certain practical limitations. The delegated power is generally 
exercisable on land or interests arising therefrom. It would be an 
obvious abuse of sovereign power to confer upon one the right to 
take the personal property of another, since the only excuse for 
compelling one to part with his property is that its /vcation is 
desired for the public use. With respect to the exercise of the 
power by the State itself, it is to be noted that there are many 
instances of deprivation of property which do not fall under the 
eminent domain. The exception made by Grotius, ‘not only in 
cases of extreme necessity,’ ete., refers to those cases of State inter- 
ference justifiable under the principle embodied in the maxim, 
Salus populi est suprema ler. So the taking of property for neces- 
sities of war, its destruction as inimical to general health or safety, 
are, according to the modern classification of governmental powers, 
frequently referable to the broad powers of war and police. Pro- 
perty acquired by virtue of the eminent domain may be itself taken 
for another and presumably higher use if the legislative intent be 
clear. Thus a highway may be condemned for a railway. Though 
in theory there is no limit to repeated condemnation, it is prac- 
tically qualified by the common sense rule that property acquired 
and held by virtue of the eminent domain will not be again con- 
demned for a purpose identical with the original one. The decision 
in the Dartmouth College Case having firmly established the principle 
that a corporate charter is in effect a contract between the State and 
the corporation, and so within the protection of the clause in the 
Federal Constitution prohibiting the impairment of contracts, its 
apparent effect was to erect various corporations having exclusive 
franchises into perpetual monopolies. The question then arose as 
to whether these exclusive franchises were subject to the eminent 
domain. It was urged that the eminent domain could not be 
surrendered, that these franchises were property, and that their 
exclusiveness only operated to enhance their value as subjects for 
compensation. There is no case directly involving the point 
whether the State may expressly relinquish the eminent domain, 
though the weight of opinion is on the negative. It is settled 
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however that a grant of an exclusive franchise is not tantamount 
to such relinquishment, and that when the intent is plain the 
franchise may be condemned'. 

As an interference with property must amount to a ‘taking’ to 
entitle the owner to compensation under the usual constitutional 
provision, the exact force of the word is material. In the majority 
of decisions and dicta a taking is defined as an actual ouster from 
land or a virtual extinguishment of an incorporeal right. In 
Transportation Co. y. Chicago (gg U.S. p. 635) it was said that ‘acts 
done in the proper exercise of governmental powers and not directly 
encroaching upon private property, though their consequences may 
impair its use, are universally held not to be a taking within the 
meaning of the constitutional provision.’ The strictness of this 
rule is somewhat mitigated by treating a consequential physical 
interference with property—e.g. the flooding of lands—as so far 
equivalent to a taking that compensation must be made*. There 
are well-reasoned judgments in favour of so construing a taking that 
it will include consequential damage within the actionable degree, 
or at least of permitting a common law action for damages on the 
ground that the American legislative authority does not, like the 
English, clothe its agents with immunity for consequential 
damage *. 

The purposes for which the eminent domain may be exercised 
must be public. There were at one time occasional doubts expressed 
whether the usual constitutional restriction did not, according to the 
rule Expressio unius est exclusio alterius, leave in the legislature the 
power to authorize the taking of private property for private uses 
without compensation, but this ridiculous subtlety never turned 
a case and has long since fallen into contempt. The cases which 
involve the taking of property for the uses of government present 
few difficulties on the score of public purpose, but there is great 
difficulty in establishing a criterion by which the purposes of 
corporations may be determined to be public. It has been 
suggested that the regulation by government of a given under- 
taking is a mark of its public purpose, but the effect of this 
argument would be the indefinite extension of the eminent domain, 
since such regulation is frequently referable to the police power. 
Undertakings to be of public purpose should be such as the State 
itself or its subordinate political corporations might properly 
engage in, were it not that competition and the incentive of profit 
are supposed to ensure their better and more economical adminis- 


! West River Bridge Company v. Dix, 6 Howard (U.S.), 507. 
2 Pumpelly v. Green Bay Company, 13 Wallace (U.S.), 166. 
° Eaton v. Boston C. & M. R. R., 51 New Hampshire, 504. 
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tration, their wider diffusion, and consequently their larger public 
benefit. The usual objects of the eminent domain. works of trans- 
portation and communication, aqueducts, etc., would of course be 
within the limitation suggested. This definition would discredit 
a large body of statute law generically known as Mill Acts, designed 
to promote useful manufactures by authorizing the taking of land 
for the erection and maintenance of water power. These acts have 
been upheld in some states, notably the New England group, but 
are dangerous departures from principle. There are in several 
States constitutional provisions which spring from peculiar indus- 
trial or climatic conditions. In California, where gold-bearing 
quartz is mined by the hydraulic process, the Constitution permits 
the building of flumes across private property; and in Colorado, 
where agriculture depends upon irrigation, the Constitution provides 
for the taking of land for canals and ditches. 

The great majority of the State Constitutions contain provisions 
which literally or constructively agree with the clause in the Fifth 
Amendment to the Federal Constitution. In others a broader effect 
is given by requiring compensation to be made for property 
damaged. Several of the pre-existing and three of the present 
Constitutions are silent on the whole subject, but even under such 
negative conditions the right to compensation has been with one 
exception! invariably sustained. Compensation is not necessarily 
payable before the taking, unless the Constitution so provides. The 
assessment of the compensation is in the nature of a judicial 
proceeding, and if the Constitution does not provide for a jury in 
the premises, it may be made before any impartial tribunal under 
the ordinary rules of judicial investigation. 

The briefest sketch of the eminent domain in the United States 
would be incomplete without a particular reference to the power of 
the judiciary over legislation. The Constitution being the funda- 
mental law, legislation must be in accurd with it. and the Courts are 
charged with the duty of determining the constitutionality of such 
laws as are called in question in causes depending before them. 
The authority of the judiciary extends to the avoiding of a legis- 
lative act involving the eminent domain, on the ground that the 
given purpose is private in its nature. This particular jurisdiction 
was long vehemently contested, on the plea that the legislative 
declaration was itself a conclusive presumption of the propriety of 
the purpose; but this circular argument has been generally dis- 
credited, and the Courts will set aside an act the object of which is 
clearly private. 

The history of the eminent domain in France illustrates the 


1 South Carolina. The constitution now contains a provision for compensation. 





322 The Law Quarterly Review. [No. XI. 








doctrine under a regime constitutional it is true, yet differing from 
both American and English conceptions of constitutional polity. 
Article sixteen of the Declaration of Rights of 1789 reads, ‘ Property 
being an inviolable and sacred right, no one can be deprived of it 
unless the publie necessity declared by law plainly demands it, and 
upon condition of a just and previous indemnity.’ This Article was 
incorporated in the Constitution of Sept. 14,1791. The Charters 
of 1814 and 1830 contain provisions of similar import substituting 
‘ public interest’ for ‘public necessity.’ The Code Napo/éon, which 
contains the authoritative statement of the doctrine, reads as follows 
(Art. 545): ‘No one is obliged to transfer his property unless it 
be for the public utility, and in consideration of a just and previous 
indemnity '.’ 

A comparison of the course of legislation with constitutional 
principles occasionally presents striking illustrations of the in- 
efficiency of mere constitutional declarations. The Act of Sept. 7, 
1790, conformed to the spirit of the eminent domain by placing the 
assessment of compensation within the competence of the judicial 
power. A later law (28 p/wr. an VIII) transferred the question of 
compensation to the administration, and in section 87 of the law of 
Sept. 16, 1807, entitled An Act relating to the Draining of Marshes 
(a general law under a special title), confirmed the jurisdiction of 
prefectural councils in the matter of compensation. Napoleon, 
impressed with the injustice of such a law, recommended the 
replacement of the assessment within the competence of the judicial] 
power*. This was done by the law of March 8, 1810. The 
comprehensive statute of 1841 (De 7 Expropriation pour cause d'utilité 
publique), modelled on the law of 1833, is the basis of present 
practice. The declaration of public utility in a given case is legis- 
lative, except in certain minor cases where the administration may 
act®. The administration designates the particular property to be 
taken, and where the statute is silent, the location of the public 
work. 

There are eight sorts of interference with private property in 
land, classified as follows: Expropriation—consequential injury 
(dommages)—indefinite occupation—destruction of buildings, timber, 
even the soil itself, without acquiring the land for the public domain 
—passive servitude created or increased—active servitude suppressed 
—forced lease—interest of lessee destroyed. These various mani- 
festations of State power are accompanied by compensation to the 

1 The right of expropriation is generally recognized in the constitutions and codes of 
Europe, frequently in the terms of the above Article. 

* Notice de Schoenbrunn, Sept. 29, 1809; Dalloz, Jurisprudence Générale, t. 23, 


p- 501 note, 
* Vigouroux, Chemins de Fer et Tramways, sect. 115. 
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persons aggrieved, but the competence of the civil Courts is limited to 
cases of expropriation’. This civil jurisdiction being an exception 
to the rule of the separation of the civil and administrative powers 
(s¢paration des pouvoirs), is defined with great strictness. It is intended 
to secure to the proprietor the impartial valuation of his land, 
usually by a jury, which the government or its agent intends to 
buy. Where proceedings are unlawful or irregular, the civil 
Courts may maintain or reinstate the landowner in possession 
against the State or its agent, may award damages, and order the 
discontinuance but not the destruction of works. 

The plenary power of Parliament discourages the treatment 
of English constitutional questions in any but the most practical 
fashion. The only guide to what Parliament may do is what 
Parliament has done. It might be fanciful to say that this very 
perfection of legal irresponsibility has proved a moral check on 
its abuse, but it is certain that the absolute right of property 
upheld by the common law has been hitherto no more qualified 
by legislation than the public necessities have seemed to demand. 
Blackstone does not follow the Continental jurists in regarding 
the eminent domain as a positive power, but, declaring the in- 
violability of private property, insists that if the State does take 
it compensation should be made*. That there is no eminent 
domain su nomine in England is because the power is included, 
and the right to compensation lost,in the absolutism of Parliament. 
The only technical term approximating eminent domain is ‘com- 
pulsory powers’ as used in statutes granting to companies and 
associations the right to take private property for their use*. The 
multiplication of such statutes and the general similarity of their 
provisions led to the enactment of various general laws, notably 
the Lands Clauses Consolidation Act of 1845, which is really a code 
regulating the law and practice of the eminent domain. This 
Act, or others of similar import, is incorporated by reference in 
the various special Acts. Section 68 reads in part, ‘If any party 
shall be entitled to any compensation in respect of any lands or 
of any interest therein which shall have been taken for, or injuriously 
affected by the execution of the works, ete. In determining the 
limitations of the phrase ‘injuriously affected’ there has been 
a diversity of judicial decision, a diversity extending even to 
the House of Lords. The following limitations seem however 
to be fairly deducible from the later cases. The interference must 
be physical; it must result in a real, not a personal injury, e.g. 

? Jousselin, Revue Crit. de Leg. i. 294. 


? i. p. 139. 
* The eminent domain is recognized in the law of Scotland; Erskine’s Inst., ed. 1881, 


p- 251. 
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the closing of a direct access to property is, while a diversion of 
trade is not, within the Act; it must result from the construction, 
not the maintenance of the works'. An important exception to 
these rules is that an actual taking of a part of a tract of land 
affects the remainder to the extent that any damage to it, even 
without the actionable degree, may be directly cornected with 
the taking, and so require compensation. In the leading case on 
this exception a part of a tract was taken for a railway, the line 
of which was laid near a cotton mill standing on the remaining 
part; it was held that the owner was entitled to compensation for 
an increase in the fire insurance rate charged on account of the 
proximity of the railway *. 

As an Act of Parliament confers immunity for all acts done in 
pursuance of its authority, it follows that there is no compensation 
unless the Act provides for it, and then only in strict conformity 
to the methods prescribed °. : 

The assessment of compensation under the Act is (1) by Justice 
of the Peace where the value is under £50; (2) by arbitration at 
option of claimant ; (3) by Sheriff's jury; (4) by surveyor appointed 
by two Justices where owner cannot be found or fails to appear 
before jury. 

The practice of the eminent domain in the United States, France, 
and England accords in this respect—where the right to compensa- 
tion exists, its due enforcement is secured. 

In the classification of cases calling for compensation, the practice 
in England and France with regard to consequential damage, as 
evidenced in statutory and administrative law, results in a more 
extended protection to private interests than obtains in the 
United States, where the ordinary constitutional provision,.often 
the only law applicable to a given case, is generally construed as 
in Transportation Co, v. Chicago, supra. 

It is however held that acts authorized by the legislature affecting 
highways or any matters in which the public have an interest, and 
which without such authorization would be public nuisances, may 
give rise to an action for damages on the part of an individual 
suffering an inconvenience beyond that of the public at large‘. 

In the United States, constitutional provision and judicial in- 
terpretation unite to establish the rights and obligations of the 
eminent domain upon a more certain basis than is possible, in 


* Lord Selborne, Caledonian Railway v. Walker's Trustees, 7 App. Cas. 260. 

® Re Stockport &e. Railway, 33 L. J.,Q. B. 251. The authority of this case however is 
not free from doubt; see R. v. Essex, 17 Q. B. Div. 447. 

* Lord Blackburn, Caledonian Railway v. Walker's Trustees, supra. 

* Baltimore & Potomac R.R. v. Fifth Baptist Church, 108 U.S. 317. 
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theory at least, under the conditions of constitutional sovereignty 
in England or in France. On the other hand, the fact that in 
England and France the statute contains the whole law, engenders 
a comprehensive and thorough statutory system unknown in the 
United States, where legislation offers no counterpart to the Lands 
Clauses Act or Loi de l Expropriation. 

The most interesting question in the eminent domain, the sum 
and probable direction of its potential energy, is beyond the bounds 
of an inquiry directed to its present position as defined by law 
and practice. The action of the State on behalf of the State 
cannot be finally determined by particular constitution or law. 
The limitations of ‘public use’ in the United States, ‘w/i/ité 
publique’ in France, and whatever may stand for those terms in 
English constitutional jurisprudence, are ultimately set by the 
sovereignty which is behind all constitutions, all laws. - 


CarMAN F. RANDOLPH. 








INTRODUCTION TO AN ESSAY ON THE ART OF LEGAL 
COMPOSITION COMMONLY CALLED DRAFTING", 


Y the Art of Legal Composition I mean the art of composing or 
writing all documents which are either expressly intended to be, 
or which frequently become the subject of legal interpretation. It is 
concerned chiefly therefore, although not exclusively, with the docu- 
ments which declare or regulate rights. This at once distinguishes 
the art of legal composition from the art of ordinary composition or 
literature, which deals not with rights but with thoughts or facts. 
Of course the bases of literary composition and legal composition are 
the same, grammar and logic. The latter, perhaps, more strictly 
than the former kind of composition is bound by the rules of the 
grammarian and logician, but I do not intend, except incidentally, 
to touch on rules of grammar or logic. It is composition as legal— 
as dealing with or affecting rights—that I have in view. This differs 
so much from literary composition that,though they have a common 
basis, they may be contrasted rather than compared. The same 
rules do not apply to both. The same persons are seldom profi- 
cients in both. I should not go to Mr. Ruskin to draw a will, nor to 
Mr. Matthew Arnold to prepare pleadings, nor to Mr. Froude to 
draft a bill for parliament. Nor would I expect a fine poem, a 
master-piece of criticism or history, to be composed by a parlia- 
mentary draftsman, a conveyancing counsel, or a professor of con- 
veyancing. The style of good legal composition (for it has a style of 
its own) is free from all colour, from all emotion, from all rhetoric. 
It is impersonal, as if the voice, not of any man, but of the law, 
dealing with the necessary facts. It disdains emphasis and all other 
artifices. It uses no metaphors or figures of speech. It is always 
consistent and never contradicts itself. It never hesitates or doubts. 
It says in the plainest language, with the simplest, fewest, and fittest 
words, precisely what it means. These are qualities which might 
be used to advantage more frequently than is common in litera- 
ture, and unfortunately they are not to be found in many legal com- 
positions, but they are essential to good legal composition, and are 
not essential to literary composition. 
The greatest masters of the art of legal composition the world 
has known were the composers, not of the Corpus Juris, for 


* An Address delivered to the Juridical Society of Glasgow, December 22, 1886, by 
. J.G. Mackay, Advocate, Sheriff of Fife and Kinross. 
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Tribonian and his associates were in great measure mere compilers, 
but the jurists whose works they embodied in it, Gaius, Paul, U]pian, 
Papinian and the nameless succession of lawyers who, step by step 
and clause by clause, moulded the edict of the praetor. Not far 
behind them in respect of lucidity, superior to them in arrangement, 
but inferior in depth, consistency, and elegance (e/egautia juris), 
were the French lawyers Domat and Pothier who prepared the 
way for, and Portalis and the other members of the Council 
of State who deserve the credit of the Code which goes by the 
name of Napoleon. They had able predecessors and successors 
in Germany and other continental countries, and a few in our own 
country. But Latin and French have been the languages in which 
this art has been most successfully applied to its most difficult task 
—the formation of a Code of Law. In no other has the same 
care been bestowed on the choice of words and on brevity of ex- 
pression. The Greeks bequeathed no law to the modern world. 
The Jews transmitted only the Ten Commandments, an ad- 
mirable introduction and basis for the Moral Law, but insufficient 
for either the Civil or Criminal Law of modern society. So far as 
the nations of antiquity are concerned, it is the Romans alone 
in this matter that count. But with modern nations it is different. 
The Germans have shown that a Teutonic tongue can express 
rights and legal ideas with great precision. So have the Scan- 
dinavians, and there is no reason why the English should not. 
Even the Japanese, taught by the French, now have well-expressed 
codes of law in their own language. In this important part of 
civilisation, the furthest East, Japan and British India are in ad- 
vance of England, Ireland, and Scotland. 

While legal composition is inapplicable to the whole class of 
writings which form the wide domains of the Republic of Letters, 
Philosophy, Poetry, History, Criticism, its own region is extensive 
enough, more extensive than might be at first thought. It 
embraces not merely (1) the legislative enactments or laws, which 
in this country we call Statutes or Acts of Parliament, the Acts of 
the Supreme Legislative Body, but also a great variety of minor 
laws or rules, which in fact bind large classes of persons. Thus to 
give an illustrative, not an exhaustive list, it includes writings 
so diverse as Articles of War, the Bye-laws of Corporations and Com- 
panies, Canons and Constitutions of Churches, Orders of Council, 
Provisional Orders and Ordinances, Schemes settled by Commis- 
sions, Rules of Court, in short, all rules or regulations which either 
by express enactment or tacit consent have, as is sometimes said, 
the force of law with regard to the subjects to which they relate and 
the persons amenable to their authority. It embraces (2) all Deeds 
VOL. ITI. z 
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or Legal Writings, long or short, simple or complex, either expressly 
designed to regulate rights, or frequently construed or explained in 
Courts of Law, with the exception of writings such as informal 
letters and other written matter which may be adduced and have to 
be explained merely as proof of facts. These do not fall within its 
scope, because they are not written or prepared with any view to 
rights, and only accidentally, though frequently come under the 
view of lawyers and courts. Their interpretation, when they have 
to be interpreted, is not governed by the rules of legal composition, 
but of the class of writing to which they belong and with refer- 
ence to the capacity of the persons by whom they have been 
written. Under this second head are included not merely the 
documents transferring property directly (from which the too re- 
stricted and inadequate name of Conveyancing has in this country 
been adopted, and is now too firmly fixed te be altered), but also 
all written Contracts and Obligations, all Testaments or Wills, and 
all Deeds regulating succession, or for any other legal purpose. 
One class of documents of high importance belongs in general to 
both the first and second heads of this division, viz. Treaties which 
are both Contracts between States, and so far as sanctioned by the 
Legislative Power of the Contracting States have the force of laws. 
And (3) it embraces what for brevity may be called Judicial Docu- 
ments or Writs, meaning thereby all writings, whether prepared by 
a party or his legal representative, or by a jury,judge, or other officer 
of Court in the course of a lawsuit or trial. Besides the parts of 
process usually called pleadings, I include under this head affidavits 
and declarations, issues, interrogatories, legal notices of all kinds, 
protests, specifications of documents, verdicts, interlocutory and final 
judgments, and even the opinions of lawyers and of judges. The 
three divisions therefore of the subject in view are well known under 
the familiar names taken from a leading species of each division, 
statutory Drafting, Conveyancing, Pleading. Each has, or until 
recently had, in England a special class of practitioners, Statutory 
Draftsmen, Conveyancers, Special or Common Law and Equity 
Pleaders. But these, though convenient terms for the three branches 
of the art and its leading practitioners, leave out of sight other, 
often almost as important, species belonging to each division. I 
should prefer, though it is difficult to find a nomenclature suffi- 
ciently extensive yet sufficiently precise to denominate the three 
divisions of the subject which the Art of Legal Composition 
embraces as 

1. Laws (i.e. Statutes) or other written Rules having the force or 
effect of Law. 
2. Deeds or other Writings relative to Rights. 
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3. Pleadings or other Writings relative to Suits. 

Each of these different classes of writings has rules of composi- 
tion appropriate to itself, but there are also certain general principles 
and common rules applicable to them all, with which alone I pro- 
pose now to deal, though I shall also point out what is the principal 
ground of distinction between them. 

In a letter by the elder Mill to Macvey Napier, the Editor of the 
Edinburgh Review, who was also a Professor of Conveyancing in 
the University of Edinburgh, the following passage occurs : ‘I am 
anxious to say something some day on the subject of Conveyancing. 
I have looked into the subject with a good deal of care, and have 
often conversed upon it with Bentham. There is nothing in any 
book beyond the practice of the different systems of law. Principles 
on the subject none have thought of contributing.’ Mr. James Mill 
never appears to have carried out these intentions, and certainly 
no one else has done so. The excellent English works on Con- 
veyancing of Preston, Bythewood and Davidson, and in Scotland 
the Lectures of Menzies and Montgomery Bell, are strictly local. 
No Scottish lawyer refers to the former, and no English to the 
latter, while no continental lawyer, not even the indefatigable 
and ubiquitous German, probably knows the contents of either. 
No attempt is made in any of them, except in a few intro- 
ductory or incidental remarks, to ascertain the rules applicable 
to Legal Composition. They deal with precedents and not with 
principles. 

The remark of Mill was limited to conveyancing, but I ven- 
ture to insist on an even wider view, the importance of proving 
the principles and ascertaining the rules which should govern all 
kinds of drafting, whether laws, deeds, or pleadings. As regards 
laws or statutes, many authors have treated of their interpreta- 
tion or construction, as Dwarris, Maxwell, and Wilberforce in 
England, Lieber and Sedgwick in America, while of older writers, 
Domat, Vattel, and Rutherforth have stated express rules on this 
subject. But the Art of Legal Composition, although it derives 
useful illustrations from such works, approaches the subject from a 
different, indeed opposite, point of view. Its leading question as 
regards statutes is not how they are to be construed, when, owing 
to ambiguity in the terms, contradictions, or variations of their 
parts or clauses, doubts arise as to their meaning, but how they 
ought to be framed so as to prevent such ambiguity, contradiction, 
or doubt arising. 

Sir Henry (now Lord) Thring’s pamphlet on Practical Legislation 
presents the net result of the largest experience probably any man 
in England has had of the present method of Parliamentary 
Z2 
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Drafting. The statement of such experience in a concise form is 
of great value, but the aim of the author, which is to teach how to 
get the best Bill practicable through the British Houses of Parlia- 
ment as at present constituted, is distinct from the aim of this 
Essay. 

The same remark does not apply to the same extent, at least, 
with reference to two English treatises on Pleading. Mr. Stephen’s 
work on Common Law Pleading, and Mitford's Equity Pleading 
contain many admirable rules as to the proper mode of expressing 
pleadings, but the systems of pleading with which these authors were 
directly dealing were too technical, and have become antiquated, so 
that their works are seldom referred to. Bullen and Leake’s work, 
on the other hand, which is the guide of the practitioners of the 
present day, is a collection of Precedents, and illustrated by decisions 
merely. Some important general observations are to be found in the 
writers, called in Scotland by a convenient name Institutional, who 
deal with the whole body of the law, and not its separate parts as 
Coke and Blackstone, Stair and Erskine, but these great jurists also 
most frequently approach the subject from the side of interpretation. 

By far the most useful treatment of the subject is contained in a 
few sentences at the close of Bentham’s Principles of Legislation, 
which it is worth while to translate with some abbreviations from 
the text of Dumont. After stating as the essential qualities in the 
style of laws, ‘ Clearness and Brevity, and as secondary qualities, 
‘ Force, Harmony, and Nobility of Expression, with regard to the 
last of which he remarks with great practical shrewdness, ‘ that 
laws are susceptible of a kind of eloquence which is appropriate, and 
has its use, if it were only to conciliate popular favour,’ he continues, 
‘after these general notions the following are the rules which should 
direct practice :-— 

‘(1) So far as possible no terms should be used in a code of laws 
except terms familiar to the people. 

‘(2) If you are forced to use technical terms, care should be taken 
to define them in the laws themselves. 

*(3) The terms of the definition should be words known and in 
common use, or, at least, the chain of definitions ought always to 
end in and where such words only are to be found. 

‘(4) The same ideas the same words. Never employ any except 
one and the same word to express one and the same idea. 

‘(5) The words of a law ought to be weighed like diamonds. 

‘(6) The composition of a code of laws will be so much the better 
in so far as it requires the least science to enable it to be understood. 
In works of taste the perfection of art is to conceal art. In legisla- 
tion which is addressed to the people, and to the least intelligent 
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part of the people, the perfection of science is that it should not 
make itself felt. A noble simplicity is its most beautiful charac- 
teristic.’ 

These are excellent maxims, and although stated with reference to 
legislation. they are in great measure applicable to conveyancing and 
pleading. No objection can be taken to them on the score of accuracy, 
but it may be said that they are too general, and that more specific 
and detailed rules are needed to guide the practitioner. Such detailed 
rules are, I believe, capable of being stated, but they would be out 
of place in an introduction to an essay on the Art of Legal Composi- 
tion. They belong to its subsequent parts, and I shall confine 
myself at present to a further elucidation of the subject generally, 
which, being treated here in a somewhat novel form, requires to be 
introduced even to the legal, much more to the general public 
whose interest I have in view—for I desire to make myself under- 
stood, I will not say, with Bentham, by the least intelligent part of 
the people, but by all those who have intelligence enough to see 
the importance to the community in all its classes, and to indi- 
viduals, of clear and simple laws, plain deeds, and law pleadings 
free from technicalities. 

One result of this subject not having been hitherto treated as a 
whole, and, with regard to its principles, is the unfortunate habit 
which persons engaged in different departments of the art of legal 
composition have of finding fault with each other, forgetting that 
they are partners in a common work, who should rather assist than 
merely blame each other. Thus, members of the Legislature accuse 
lawyers of technicality and prolixity in composition. Judges and 
lawyers accuse the Legislature of framing obscure, contradictory, 
ill-considered, ill-digested, and, sometimes, unintelligible laws. 
The private citizen (and the press as his representative) adopts both 
complaints, and he is in turn treated by legislators and lawyers as 
incompetent to express his meaning when he tries, as he sometimes 
must, to state his rights, and those of others, in documentary forms. 
These charges, for which it is vain to deny there is some founda- 
tion, are largely due to the difficulty of the subject. Itis unwise to 
forget that (although of course in this, as in other matters, there 
are degrees of difficulty) the expression of rights and obligations in 
accurate and precise language is fully as difficult as the expression 
of thoughts in impressive language. 

It would be utopian to expect that it will be accomplished in 
complicated cases without special education. But this special 
education is just what the art of legal composition proposes to give. 
Another error, the result of dealing mainly with the interpretation 
of laws and other legal documents, and not with their composition, 
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is that we are apt to study chiefly badly drawn writings, in which 
mistakes have been committed. These are useful as beacons to 
avoid wrong paths or methods, but it is better, if possible, to choose 
the right path from the first, and to follow it. 

It results from what has been said of the sphere of the Art of 
Legal Composition that the persons who require to prepare the 
writings to which the art applies are very numerous, more numerous 
than is generally supposed. This is part indeed of the professional 
business of a lawyer, and he of all persons ought to be trained on it. 
But members of the Legislature (so in this country members of 
both Houses of Parliament), the members of municipal and other 
publie bodies or boards, the officials and clerks in various branches 
of administrative government, as well as many classes of private 
citizens, as members of professions; merchants, manufacturers, 
shipowners, mine owners and their employees ; land owners and 
tenants ; the Directors of Railway and other Companies, and their 
chief officials, and those with whom they contract, have frequent 
occasion to express, or to judge of the expression of, rights and obli- 
gations in written documents, or to act upon documents drawn by 
others at times when they cannot have the aid of professional 
lawyers. To all such persons a knowledge of the Art of Legal 
Composition would be useful, and to many of them it is necessary. 
At present they acquire it by hap-hazard or the painful experience 
of mistakes after it is impossible to correct them. It may seem to 
some startling or even revolutionary, but to others elementary and 
almost a truism to say that Law and legal documents are meant to 
be understood by all persons who have to do with them, and as 
regards their expression approach perfection in so far as they can be 
so understood. Not in our own country, in our own time, but per- 
haps at some future time, it is possible at least to conceive that an 
educated man will be able easily to understand the language of his 
own deeds and of the laws by which he is governed. This is 
indeed recognised in the maxim with regard to laws, ‘Ignorance 
of the law is no excuse.’ Every lawyer knows how hard a saying 
this is under present circumstances except as regards the Law of 
Crimes and the simplest elements of the Civil Law. But if the 
Law should be known and intelligible to all, so also should the Art 
of Legal Composition be to all who have to practise it, and so far 
as possible to all whose rights may be affected by its practice. It 
should not be, and I do not think it is, necessary to use any 
technical or difficult terms in explaining it except perhaps a very 
few terms of grammar, or of logic, generally understood by educated 
persons. 

Legal composition, like literary composition, is concerned with 











i 





July, 1887.) The Art of Legal Composition. 333 


words which are compounded into propositions or sentences which 
are collected into paragraphs, called in this kind of composition 
sections, clauses, or articles. 

These paragraphs are again united in a whole, which in this kind 
of composition is not a tract or a book, but a law or a deed, or a 
pleading or a judgment. 

The Art of Legal Composition deals therefore with the selection of 
words. the order of sentences, and the arrangement, which includes 
both the plan and the division of the whole writing, so that it may 
be clearly understood and readily referred to. The largest unit with 
which the writer of legal composition has to deal, is a Code of 
Laws or a Treaty. But whether the writing be long or short, a 
Bill of two or three lines, or a Code which fills a volume, its prin- ° 
cipal rules are the same. The chief practical difference between it 
and literary composition is pointed out by one of Bentham’s 
rules above quoted. Legal composition should convey at once one 
and the same meaning from the mind of the writer to the mind 
of the reader, and should convey it completely. Literary com- 
position, on the other hand, conveys frequently different meanings 
to different minds. Let a text of Scripture serve as an example. 
How often has it been interpreted differently. How often, apart 
from any question whether the interpretation is true or false. has it 
in fact conveyed a different meaning to different churches, to 
different ages, to different individuals. It is indeed claimed as one 
of the high qualities of a sacred text that it carries a distinct 
message to each individual. The same may be said in a minor 
degree of many passages in the writings of great secular teachers, 
Homer, Plato, Virgil, Tacitus, Dante, Shakespeare, Goethe. In one 
class of writings—which we sometimes speak of as inspired rather 
than composed—in the highest imaginative poetry there is even a 
meaning or meanings which the poet never himself clearly saw. 
Shakespeare never thought of the meaning found in his work by 
some of his best interpreters. by Goethe or Coleridge. The works 
of such masters are often said to be untranslateable, i.e. incapable 
of being interpreted in another language so as to express their full 
meaning. A legal composition, on the contrary, is always trans- 
lateable into any language which has the requisite words. If any 
single person finds in its words by fair construction a meaning 
which the writer did not intend, it is so far a bad specimen of legal 
composition. 

A few of the philosophers, Aristotle. Descartes, Spinoza, Hobbes, 
have approached the precision and brevity of legal composition, but 
even these great writers do not abstain from occasional metaphors, 
images, illustrations, and other arts of rhetoric. 
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Legal composition moreover differs from literary composition, 
not only in suggesting nothing except what it states, it should also 
imply nothing which it does not express. I am aware this is an 
ideal, and that to the end of time there will be cases omitted from 
laws, contingencies overlooked in deeds, and matters left to inference 
in pleadings. If there were not, the Courts would be deprived of 
half their work, and become principally tribunals to ascertain the 
truth of facts. Some things must also be always left to inference 
even in ideal legal composition, or its writings would become in- 
tolerably long, but they should be as few as possible, for it is just 
in drawing the inference, in supplying the omitted case, in providing 
for the overlooked contingency that disputes occur which it is the 
object of law and legal documents to prevent and not to raise. A 
writer in literary composition, who attempted to observe strictly 
these maxims of legal composition, to suggest nothing and to 
imply nothing, would be regarded as insufferably dull. His works 
would find few readers. The authors of legal composition do not 
seek for readers. They expect to be read and are read only 
by those who must read them for purposes of business. A business 
letter, to give one other illustration, as distinguished from a friendly 
letter, affords a good example of the documents to which the Art of 
Legal Composition as distinguished from Literary Composition is 
applicable. A business letter is one which never should demand 
and seldom require to be read twice. A friendly letter may be read 
with pleasure and profit over and over again by its recipient and if 
it possesses literary qualities even by succeeding generations. I had 
rather trust the experienced writer of business letters, provided he 
knew or was furnished with the necessary law and facts to draft a 
legal document, than many lawyers. For lawyers are apt to become 
enamoured with the mysteries of their craft, and take an intellectual 
pleasure in its subtleties and technicalities which they understand 
but no one else does. Have they not bought their birthright at 
a great price ? 

We are now in a position to consider the distinction between the 
three divisions of Legal Composition, Laws, Deeds, and Pleadings. 
In what does that distinction consist? Principally, I think, in 
the wider generality of the first division of writings than the second 
and of the second than the third. But this point requires some 
further explanation, especially as the distinction is not obvious or 
even invariable but only usual, and so is easily overlooked, yet it is 
of vital importance. A law is a writing intended (subject to the 
limits of the legislative authority) for all persons in all places and 
for all times. Of course there are many and obvious exceptions. 
There are laws intended only for a limited class of persons, as a par- 
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ticular profession and those who practise it, e.g. the Medical Acts, or 
the (Scottish) Law Agents’ Act, or even for individuals, as Naturali- 
sation Acts, and Estate Acts, or the old Divorce Acts in England, 
the class of laws the Romans called Privilegia. There are laws 
expressly limited to special places, which we call local Acts. 
There are laws limited as to time, which we call temporary or 
transitory Acts. But the nature of a law is to be a general order, 
for i.e. to be obeyed or at least to be recognised by all persons 
subject to the Legislative Authority. Laws seldom indeed limit 
themselves as to time. Yet that destroyer of all human work 
does not spare them. The laws of the Medes and Persians are now 
known only through the falsification of their claim to be unalterable. 
How often have the English barons changed the laws their ancestors 
declared to be unchangeable. But the effort and aim of law is to 
be permanent. Even laws which are limited as to person, place, or 
time, deal in general with the rights of large numbers of persons 
and for a considerable space of time. The first division of the Art 
of Legal Composition which treats of laws is therefore the most 
difficult. It has to provide or allow for the greatest variety of cir- 
cumstances, and the greatest number of contingencies. To mention 
one circumstance only, wherever as in our own country there is 
common as well as statutory law, the draftsman of a statute has 
to keep in view the whole body of common law or that part of it 
cognate to the statute he is drafting. Many errors have been 
committed by overlooking this; and he has in addition to con- 
sider the whole body of the Statute Law dealing with the same 
subject. 

A Deed which represents the leading species of the second divi- 
sion of documents falling within the Art of Legal Composition, is 
comparatively limited. It deals only with the circumstances of 
one or of two or more individuals, or of a partnership or com- 
pany. To some extent, no doubt, it also requires to allow for 
and provide with reference to the rules of the common law or 
existing statutes, but not nearly to the same extent as a law has. 
Consequently, the draftsman of a deed has in general to grasp in 
his mental vision a more restricted variety of circumstances, and a 
smaller number of contingencies. That his task is by no means 
simple, any one knows who has drawn a will for the benevolent 
father of alarge family anxious to provide for posterity, or articles 
of association for an extensive company. This last example shows 
how nearly related may be some documents of the first class, and 
some of the second. I should think it must have been compara- 
tively easier to draft the Bills of Exchange Act, although one of 
the best specimens of modern parliamentary drafting, than to draw 
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the Articles of Association of the old East India Company. This 
also affords a proof that the two divisions, Laws and Deeds, fall 
under the same Art, the Art of Legal Composition. A person 
qualified to draw well the Bill referred to could have drawn equally 
well the Articles mentioned, and vice versa, of course provided 
he were supplied in either case with the necessary facts. Still, 
though in particular cases they may approach each other, the dis- 
tinction suggested is, I believe, a sound one. The statutory 
draftsman has in general to deal with a larger subject-matter, and 
requires wider knowledge than the conveyancer who prepares 
deeds. 

As to the third division, Pleadings, the distinction is more obvious. 
The pleader has to deal only with two or more, but always a limited 
number of parties, most frequently only with two parties, the pursuer 
(plaintiff) and the defender (defendant), and with one or more issues, 
most frequently with only a single issue. The last point I have 
touched on was well brought out by the old English system of 
Special Pleading at Common Law. It was the rule of this pleading 
that it must always in the end be brought to a single issue, and the 
great art of the special pleader was directed to this end. Given a 
variety of facts and circumstances to eliminate the real and single 
issue, or it might be two issues, one of fact for the jury, and 
one of law for the judge. This is, indeed, the meaning of the word 
issue, the question which issues from the whole facts. 

In Equity Pleading, on the other hand, there were and are (for the 
distinction between law and equity will never be wholly superseded, 
though improper as a division of jurisdictions or of courts) more 
than one issue or question of law, besides it may be a variety of 
issues of fact, and often a great variety of parties. But even in 
equity there is a limit to the number of issues and of parties, and the 
pleader has to direct his attention to a mental process, the precise 
reverse of that of the conveyancer. Instead of providing for the 
greatest variety of contingencies, which might arise out of the facts 
placed before him to consider, he has to extract from these the 
smallest possible number of issues or disputed questions to be 
decided. 

Still this third division of the subject, especially as it includes 
other judicial documents, as well as pleadings, e.g. affidavits and 
judgments, may approach in particular circumstances very nearly to 
one of the other two divisions. An affidavit, such as the Courts of 
England are more familiar with than those of Scotiand, very often 
requires for its proper drafting all the qualities of a law or deed. 
So a judgment may require all the qualities of a law. A judgment 
in a leading case, indeed, is not merely the decision of the particular 








~ 


— 




















July, 1887.) The Art of Legal Composition. 337 
dispute, but a rule for future cases of the same kind. Bentham’s 
phrase of judge-made law is now common, and not inappropriate. 

In conclusion, a caution is necessary for the proper appreciation 
of the sphere and use of the Art of Legal Composition. This art 
must be taken and used for what it proposes, and for no more than 
it proposes. No knowledge, however thorough, of the art will 
compensate for the want of knowledge of the facts and the law 
with which the practitioner has to deal. It assumes that such 
knowledge is possessed. It proposes to teach only in what forms 
and by what method the necessary knowledge can in practice be 
best used in the composition of legal documents. The best drafts- 
man will be a bad one if he has not a clear and accurate knowledge 
of the facts, past, present, and future, with which he has to deal, 
and the legal principles applicable to them. He requires to exer- 
cise, and in a very high degree, in the more complicated kinds of 
documents, as Constitutional Statutes, or Treaties, or Contracts of 
Co-partnership and of Companies, or Pleadings in a difficult suit, 
three mental qualities, which few men have sufficiently by nature, 
but which by practice and care may, to a large extent. be acquired. 
Memory, presence or readiness of mind and imagination. He re- 
quires memory, because of the variety of facts and the multiplicity 
of laws inherited by modern political societies. He requires pre- 
sence or readiness of mind to bring to bear, at the exact moment 
they are needed, the facts and laws which his memory has retained. 
He requires also imagination, not the imagination of the poet or 
of the philosopher, but the imagination of the statesman, or prac- 
tical man of business, which grasps the manifold varieties of actual 
life, and foresees the changes, or contingencies, as lawyers call them, 
of the future’. 

The task in difficult cases would be even greater than it is, were 
it not that what concerns human life, though manifold in its 
varieties, has also a certain uniformity, and that it is possible to 
concentrate the attention on some limited portion of affairs, rejecting 
from thought for the time all that is supertiuous or irrelevant to 
the subject in hand. But we must always remember that statutes 
after they are made, deeds after they are drafted, and even pleadings 
after they are prepared, have to be understood and acted upon by 
others who are not merely not great lawyers, but often not lawyers 
at all. 

It is a duty of draftsmen, apparently simple, but really not so 
simple, so far as possible to express themselves always so that they 

' (Certainly there was ample scope for imaginative narration— Dichtung if not Erdich- 


tung—in Chancery pleadings as they were framed in England before the Judicature 
Acts.—Eb.]) 
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may be at once understood. The Art of Legal Composition pro- 
fesses only to help those who have to compose legal documents 
how best to discharge this part of their duty. This art has many 
rules, a few of which have been incidentally stated. I may have 
hereafter a further opportunity to explain them. 

They may be summed up in four words—simplicity, clearness, 
brevity, and order. But the Art of Legal Composition cannot be 
practised by merely keeping strictly in view such general notions 
as simplicity, clearness, brevity, order. They must be kept in view, 
but, in addition, the composer of legal documents has need of the 
special rules (Bacon's media axrioma/a) which are the fruitful axioms 
or rules in contrast to mere general ideas. Some persons possess 
by instinct, or gain by experience, a habit of direct thought and 
clear expression. For these such rules are less needed. But most 
men have not this faculty. They require to be taught or to teach 
themselves the Art of Legal Composition. 

If to any one the subject appear verbal merely, it may be granted 
that it is largely concerned with words, but a knowledge of words 
is necessary when men wish to communicate facts or express their 
will to each other. It is a part of the subject-matter quite as much 
as the knowledge of things. The controversy as to the relative im- 
portance of words and things is an old one. Probably, like that 
between the educational value of language and science, another 
phase of the same dispute, it will always be kept up. For the 
present subject an adage of Erasmus is appropriate, and perhaps 
sufficient. ‘Cognitio Verborum prior est, cognitio Rerum potior est.’ 
The knowledge of things is more potent, but the knowledge of words, 
of terms, of sentences, of arrangement is prior, at least, so far as 
concerns the Art of Legal Composition. 


ZE. J. G. Mackay. 
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MORAL MANIA. 


N this paper I propose to review a most instructive chapter 
in human history. For more than a century the disciples of 
Hippocrates and Celsus have fiercely disputed the jurisdiction of 
law over that dim and mysterious land which lies between insanity 
and crime. The contest has been carried on with much learning 
and great acuteness. But amid the dust of strong assertion and 
counter assertion, and the heat of personal and historical recrimina- 
tion, the real issues are apt to be disguised, ignored or forgotten. 
Tosketch the history and incidents of this contest as far as possible 
with calmness and impartiality, may be neither an uninteresting 
nor an unprofitable task. 

It was preceded by a period of horrible unanimity between legal 
and medical opinion upon the nature of insanity and the treatment 
and punishment of the insane. Dr. Maudsley, who is perhaps the 
fairest and is certainly the most able advocate of da folie /ucide in 
the present day, comments with just severity upon the so-called 
tests of criminal responsibility which Lord Hale and his immediate 
successors applied, and it may well be doubted whether, under the 
régime of ‘ the wild-beast theory, the abstract recognition of idiocy, 
imbecility, and dementia as grounds of exemption from punishment 
benefited any lunatic who was not already a victim to furious 
mania. But the judicial treatment of mental disease, in those dark 
years of ignorance and cruelty, was yet in perfect accord with 
average public opinion and with medical theory and practice. 
Under the influence of the false metaphysics, which, unduly insist- 
ing upon the immateriality of mind, taught that the body was the 
prison-house of the soul, the medieval physician believed that 
insanity being a mental disease could neither be cured nor relieved 
by physical remedies. Possibly too the false theology, which 
insinuated that lunacy was in some special sense the visitation of 
God upon heresy or sin, added apathy to his scepticism. This 
perverted philosophy lay at the very root of the maltreatment 
of the insane in the middle ages. It strengthened the absurd 
belief, which still does occasional forensic duty (Durham v. Milner, 
10 P. & D. 86), that the lunatic is insensible to the extremes 
of heat and cold. It justified indifference to his physical health 
and comfort, and to the progress and symptoms of his disease. It 
explains the absence of all recreation and employment, the stripes, 
the fetters, and the darkness which were the established discipline 
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in asylums for the insane. Moreover it provided a shelter and 
afforded a quasi-scientific basis for a cluster of meaner motives, 
active though not avowed, the Moloch propensity to inflict and to 
witness suffering, the tyranny of power vested in brutal hands, the 
fears of the timid and superstitious, the promptings of hate and the 
lust of gain. From roots struck thus deeply into the keenest 
passions of the heart of man, there arose a great and wide-spreading 
tree of folly, ignorance, and crime. The writings of Esquirol, the 
parliamentary debates on the asylums of Bedlam and York, and the 
reports presented under the auspices of La Rochefoucauld to the 
National Assembly of 1789, contain a picture unique in its sadness, 
misery, and vice,—a picture of prisons in which lunatics, criminal 
lunaties and criminals are huddled together indiscriminately without 
regard to sex or age, of asylums in which the maniac, to whom 
motion is an imperious necessity, is chained in the same cell with 
the victim of melancholia whom his ravings soon goad into furious 
madness, and of hospitals in which the epileptic, the scrofulous, tue 
paralytic and the insane sleep side by side,—a picture of cells, dark, 
foul, and damp, with starving diseased and naked inmates, flogged 
into submission, or teased into fury for the sport of idle spectators. 

In the fermentation philosophique, in the upheaval of old ideas and 
beliefs, in the new-born zeal for humanity which preceded and 
accompanied the French Revolution, and amid the fierce negatives 
with which mankind everywhere answered the question of Voltaire, 
‘Un prétre de Christ doit-il étre souverain?’ the remonstrances of 
Bekker and Spée, faintly heard before amid the dogmatism of 
judges and the clamour of priests, swelled into the indignant pro- 
tests of Tenon and the resolute action of Pinel. The reformers 
were not satisfied with barren expressions of sympathy. They 
assailed not only the current methods of treating insanity, but the 
erroneous theories on which these rested for support. They 
insisted that insanity was a disease,amenable to physical remedies. 
They substituted induction and ana/yse for the assumptions of 
scholastic philosophy. They raised the lunatic to the dignity of a 
patient, and preached everywhere deliverance to the captives and 
the acceptable year of the insane. Now it was in this reaction 
from the horrors of medieval alienism that modern alienism arose, 
and the actual contest between law and medicine began. M. Pinel, 
the central figure in that noble group of reformers, expressed the 
conviction that there are lunatics who at no time give evidence of 
lesion of the understanding, but are yet hurried forward by instine- 
tive and abstract fury to the commission of crime. Neither the 
induction nor the conclusion was original, for Pussin, Pinel’s 
secretary, had supplied the facts, and Ettmiiller had already 





= ~*~, 











_ *~_ =, 





July, 1887.) Moral Mania. 341 





furnished the definition. But Pinel exercised a fascination over 
his disciples, not unlike the mysteriously attractive influence of 
Newman at Oriel, and his crude theory based upon imperfect and 
in great part second-hand observations has descended to us under 
the name of moral insanity or monomanie sans délire. Around 
this theory the battle between law and alienism has raged most 
fiercely ; and it must be admitted that neither in fairness nor in 
controversial skill has victory remained with the law. That if 
monomanie sans délire is a disease the hospital for it is the scaffold, 
that it is possible to establish the insanity of any prisoner who has 
money enough to pay well for his defence, and that an irresistible 
criminal impulse is simply a criminal impulse not resisted, are the 
pleasantries in which prosecuting counsel systematically indulge, 
and which are too often countenanced and re-echoed by the Bench. 
We might learn from the works of Pinel, Mare and Esquirol at 
least apparent impartiality in argument and modesty in tone. 
The theory of moral insanity may have been erroneous, but it was 
in the main condemned upon speculative and social considerations 
without any adequate examination of the evidence on which it 
rests. Now the cases on which Pinel, Mare, and Esquirol rely do 
not justify the definition, or rather the rhetorical description, of 
moral insanity with which the writings of Pagan, Pritchard, and 
Ray have made us familiar. No case of conscious moral epilepsy, 
or conscious automatic criminal action has been placed on record. 
The whole original literature of monomanie sans délire admits of the 
following classification :—(1) cases so imperfectly reported that no 
inference whatever can be drawn from them, (2) cases in which a 
morbid criminal impulse is associated with permanent or temporary 
intellectual disorder, or with great physical prostration, e. g. where 
it succeeds the nerve-storm of epilepsy or childbirth, (3) cases of 
violent criminal impulses successfully resisted, and (4) cases of 
criminal impulses furiously gratified but not resisted at all. The 
force of this criticism is admitted by the alienists themselves. The 
old theory of monomanie sans délire is fast going the way of the false 
theology and the false philosophy which it supplanted. That mental 
derangement which Mare and Esquirol laboured to eliminate, Trélat* 
and Du Saulle labour to prove and emphasise. This new departure 
in the historic controversy between law and alienism seems to 
render its termination possible. Under the ancient régime, the 


sole question was, Does the disease exist? Now the question will 


1 La folie lucide, étudiée et considérée au point de vue de la famille et de la socirte ; 
par Ulysse Trélat; Paris, 1861. Cf. also Taylor's Med. Jur. (1883) ii. 464: Le vol 
aux étalages; par C. Lastgue; Paris, 1879-80: and Des aberrutions et perversions 
sexuelles; par M. Magnan, Ann. Méd.-Psych.; Paris, 1885. 
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be, How far is the lunatic punishable in spite of his lunacy? The 
answer to this question involves the consideration of three subsidiary 
questions. (1) What is the nature and intensity of the disease ? 
(2) What is its probable effect upon the will of the lunatic? 
(3) How far would the fear of punishment have acted as a deterrent? 
Of these questions, the first and second are within the province of 
the alienist alone, and he will answer them fairly and truly when, 
and only when, his examination is judicial and not forensic, and 
he is summoned as an assessor and not asa partisan. The third 
question must be dealt with by the jury or the judge. 

It is time that the discreditable feud of Regnault and Leuret had 
come toanend. But it will only come to an end if the irritations 
and animosities of the past are buried, if the tacit assumptions— 
that punishment must be apportioned to moral responsibility 
(depending as it does on factors which no human tribunal can 
determine), that an irrational impulse is necessarily irresistible, and 
that an act apparent!y mcotiveless is probably insane—are abandoned, 
and if the patient inductions of science are carefully sifted by law. 





A. Woop-Renton. 
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THE LAW OF ENGLAND I-L VICTORIAE. 
Lece et Libertate Vicer Reanym. 


FJXHE commencement of our Sovereign Lady’s regnal years coin- 

cides approximately with the opening of a new period of 
development in the law of England. That period is not yet closed, 
but enough has been done to make it certain that for the future 
historian of our law, on what shore of what ocean soever he is destined 
to arise, Her Majesty’s reign will not be less eventful or interesting 
than that of Edward I. or Elizabeth. 

Looking back on the growth of the Common Law during the 
centuries since the Norman Conquest, we find a broad secular 
alternation between periods of creative and of assimilative work. 
Numero deus impare gaudet, one might almost say without being 
deemed too fanciful. In the eleventh century the Conqueror 
established that centralized power which was the first condition of 
an uniform legal system. In the thirteenth century the genius of 
Edward I. and his advisers fixed the outlines of a system so 
massive, so capacious, and withal so flexible, that it endured 
without fundamental change even to our own day. In the fifteenth 
century genius different in kind, though hardly less in degree, the 
genius of the sages of the law whose work we are only beginning 
fully to appreciate, of Brian, Choke, Newton, Littleton, Fortescue, 
perfected the medieval doctrine of the Common Law on the lines 
laid down under Edward I. By the end of the sixteenth century 
our jurisprudence had outgrown its Latin and Anglo-French garb, 
and the earlier part of the seventeenth century witnessed its trans- 
formation into an English-speaking science. The necessity for this 
process, if the science of the law were to retain its native life at all, 
is now obvious enough. We may too easily underrate the insight 
of those who saw the necessity then, and the difficulty of their task. 
Flaws are not hard to find in the work accomplished under far less 
favourable conditions than our own by the men on whose shoulders 
we stand. But no true student of the law can fail to honour greatly 
the great lawyers of the seventeenth century: Coke, a giant in 
labouring power, though the giant’s strength be not always neat- 
handed ; Selden, a scholar of finer sense and fibre, who seems to 
prophesy of our own critical age; Plowden, the father of all those 
subtle and learned authors, Butler, Fearne, Preston—and one could 
add at least two living names in the same kind—whose utterances, 
though not judicial and not strictly of authority, become reverend 
in the profession by their intrinsic weight. 
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Meanwhile the even centuries show us generations of compilers 
and formulators, men settling the domain won by their fathers till 
it become a firm base for fresh conquest, and not less worthy to be 
praised in their due degree. The sixteenth century is the first age 
of abridgments, indexes, and other apparatus crificus: Fitzherbert 
and Staunford clear the road for Coke. The eighteenth century 
presents the same character, though naturally there is increasing 
complication. Holt and Manstield were in different ways pioneers, 
and even bolder ones than themselves or their fellows knew. Still 
the typical achievement of the eighteenth century is Blackstone's 
Commentaries, which reduced to a form of singular literary excel- 
lence the matter of the authorities received as classical, and for the 
time being accepted as sufficient. 

Blackstone caught and expressed the spirit of his time with con- 
summate skill, but he caught it only just in time. Hardly was his 
ink dry when Bentham sounded a blast that rudely disturbed the 
supposed finality of the Common Law, and (what was even a greater 
matter) the independence of the United States ensured the free and 
ample development of English legal ideas in directions and for 
purposes as yet unknown. With the nineteenth century we are 
started in a wide and ever-expanding field of new adventures. An 
adequate review of what has been accomplished even since the 
Queen's accession would call for a volume rather than a commemo- 
rative note. Only a brief note is within our present means. 

As things stood with English law primo Victoriae, not only was 
it entering on a new lease of youth, but thinking lawyers knew it. 
The flood-tide of 1832 had not yet ebbed. In letters, in science, in 
trade and industry, there was on all hands consciousness of fresh 
vigour, and expectation of great results. As it must needs fall out, 
men’s expectation was in some things beyond the mark, in some 
wide of it,in many far short of it. The Real Property Commission 
had done its work, and done it exceedingly well. Other Commis- 
sions, now almost forgotten, were charged with the reform of 
procedure and the consolidation and improvement of statute law. 
Common-law procedure had indeed been put off with the lame and 
unhappy corhpromise, as it turned out, of the ‘ New Rules’ of 1834, 
whose fruits may be pleasantly and profitably studied in the 
Dialogue of Baron Surrebutter and Crogate in the shades, produced 
in fulness of time by Hayes, afterwards a Justice of the Queen's 
Bench. But a Criminal Code seemed to the reforming lawyers 
within fairly near sight; and it was a plausible opinion that the 
formative power of the Common Law, unaided by the wisdom of 
legislators, was pretty well exhausted. Commercial law was 
supposed to have attained its full stature; already before the close 
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of the eighteenth century the progress made by it under Mansfield’s 
guidance had been judicially described as exemplifying the utmost 
strength and stretch of human understanding. The Criminal Law 
Commissioners were dimly aware that somebody had been preparing 
for the East India Company the draft of a Penal Code, which it 
might be worth th:.r while to consult. It would have needed 
a more than ordinary spirit of prophecy to forecast in 1837 the 
course which events have actually taken. 

The form of our real property law has been lightened and simpli- 
fied, by successive experiments, to the utmost extent compatible 
with the preservation of its substance; the result, for the first time 
conclusively apparent in this very year, has been to convince the 
vast majority of both landowners and lawyers that the system 
must be frankly recast in substance as well as in form. Some may 
regret that a reconstruction should be demanded ; some may doubt 
whether this generation be worthy of the task ; all must admit that 
reconstruction, and on a large scale, is at hand. 

In procedure, the reforms of 1852 seem already to belong to past 
history. To students who have grown up under the Judicature 
Acts, the Common Law Procedure Act and the parailel improve- 
ments in Chancery practice are probably the mere shadow of a 
name. Yet these measures were good examples of the good qualities 
of English work. They were wise and sagacious both in what they 
accomplished with the means at the disposal of their framers, and 
in what for the time being they left alone. For more than twenty 
years they did right good service, and those years were among the 
most illustrious in the course of English jurisprudence. Historical 
students of our law can never afford to forget the system under 
which its principles were strengthened and its applications enriched 
by Blackburn, Willes, and Bramwell at Westminster, by Bethell, 
Knight Bruce, and Cairns at Lincoln’s Inn. The old Court of 
Exchequer Chamber was never more brilliant than in the last ten 
years of its life; such judgments as were delivered in Lloyd v. 
Guibert, L. R., 1 Q. B. 115, and Clough v. L. & N. WLR. Co, L. R., 
7 Ex. 26, will be landmarks of the Common Law so long as the 
Common Law is administered in any part of the world. The 
Court of Appeal in Chancery looked forward rather than back, 
prefiguring and preparing the union of law and equity by the 
happy conjunction of the Lords Justices James and Mellish, as 
harmonious in judgment and wisdom as they were diverse in 
appearance. . 

In 1873 the word went forth for a change greater than any that 
had taken place for six centuries. The Judicature Acts have had 
their exponents and their critics in abundance : but in truth adequate 
Aa. 
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criticism is not possible for our generation. The occurrence of 
a certain amount of friction, the discovery of a certain number of 
manifest faults, in the first seven or ten years’ trial of so far-reaching 
a plan, proves only that its devisers were not more than human. 
Suitors have once more learnt (what it seems strangely hard to 
convinee them of) that if they demand elaborate rules of law and 
minute investigation of facts, those luxuries can be had—‘ but at 
the purchaser's expense, as answers to captious requisitions on 
titles are wont torun. You cannot work a refined system of law 
by an uniformly cheap and speedy procedure: ready law, if it is 
to include ready ways of deciding serious questions of legal principle, 
must mean rough law. What can be done, and recent changes 
have aimed at doing, is to speed and smooth the course of justice 
in its ordinary dealing, whether coercive or administrative, with 
cases where there is no real difficulty. Such cases are the great 
majority; but they are and remain the majority because the minority 
of cases which do involve difficulty are maturely considered and 
adjudged. Hasty decisions are quick to raise more doubts than 
they lay. 

It needs not much discourse to show that as to the substance of 
the law the result of the Judicature Acts has been clear gain. The 
House of Lordshas sufticiently justified its retention in astrengthened 
form as the Court of last resort, and the Court of Appeal has more 
than justified its constitution. The frequent contact of minds 
trained in Chancery and in Common-law practice has subjected 
the current ideas and phrases of the two rival systems to a 
scrutiny which has cleared away much confusion, exploded fallacies 
become almost inveterate, and given increased force and clearness 
to the principles which are of permanent value. Not a few 
seemingly technical points of the Common Law have been success- 
fully rationalized, or shown to have been always more rational than 
they seemed; one or two refinements of equity have been saved 
in the nick of time from becoming intolerably technical. There is 
in the considered judgments of the Court of Appeal a breadth of 
view and masterfulness of decision which the Lords Justices in 
Chancery were only on the way to acquire, and the Exchequer 
Chamber attained only on great occasions. To take a fresh example, 
it may be doubted whether even a strong Exchequer Chamber 
could or would have overthrown the supposed authority of Thoro- 
good v. Bryan with such keen and unflinching strokes as did the 
Court of Appeal a few months ago. 

Perhaps our progress in the art of legislation is that which we 
have least cause to be proud of : it is some consolation that this is also 
the department of legal reform least within the control of lawyers. 
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The Queen has been divers times pleased to put her trust in divers 
and many learned persons to see how the statute law could be better 
ordered. They executed their trust with all diligence, with some 
dissension, and with infinite shedding of ink and production of 
carefully written reports now lurking in the least accessible corners 
of the Inns of Court libraries. So far the visible result is the 
Revised Statutes, which some may think barely adequate. Our 
current Acts of Parliament are certainly better arranged and more 
concisely expressed than they used to be ; they are not always more 
intelligible or less ambiguous. Meanwhile the reaction of the 
Indian Codes on professional opinion in England has been far more 
effective than all the reporting and discussion that took place in 
and out of Parliament during the generation between the commence- 
ment of scientific legislation for British India by Macaulay and the 
resumption of his work in fuller light by Sir Henry Maine. But 
the development of English law in British India is too large a 
topic, though in itself an appropriate one, to be followed here. 
Neither does the occasion serve to consider whether in this country 
we are on the road to codification of the Common Law, and if so, 
to what sort of codification. 

On the whole it is plain that the justice now administered in the 
Queen's name is directed, not indeed by greater zeal or integrity, 
perhaps not by greater individual ability, but by richer experience, 
by wider, deeper, and more various knowledge, and with greater 
choice of more perfectly finished instruments, than the justice which 
began to be administered in her name in 1837. We may well hope 
that the time to which we can look forward will show no falling 
off ; whether its progress will be on the same lines, or on any of the 
lines already known to us, it would be rash to foretell. Analogy 
might perhaps lead us to look to the twentieth century for a time 
of comparative resting with thankfulness, in which the successor (or 
rather successors) of Blackstone should flourish. But the conditions, 
both near and remote, have changed and are changing under our 
eyes; the Common Law has conquered and is conquering new 
worlds, and its next crowning landmark may be set up in the far 
West or the Antipodes ; we do not yet know whether the modern 
craving for legislation is a steady bent of society or but a passing 
appetite. Let each of us therefore do his best in the present, in 
such ways as come to his hand, to provide against the fulness of 
time, be it sooner or later, when our harvest now ripening shall be 
gathered. If we are worthy of our opportunities, English men of 
law will not then fail in their share of the labour or the renown. 


FREDERICK POLLOCK. 














REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


A Ilistory of the Legislative Union of Great Britain and Ireland. By 
T. Dunpar Incrau, LL.D. London: Maemillan & Co. 1887. 
8vo. xii and 231 pp. 

Tuts book is an excellent and timely piece of historical work. Dissatisfied 
with the endless assertions unaccompanied by proof with which the history 
of the Union with Ireland has hitherto been treated, Mr. Ingram determined 
to investigate the subject for himself, and examined in detail the original 
and contemporaneous authorities. The result can best be stated in his own 
words, ‘At an early stage of the enquiry he was surprised to find that 
there was no evidence to sustain the accusations made against the manner 
in which the Union was carried, and that all the charges against the 
Government rested finally on the stories of Barrington or on the declamatory 
statements of the opposition during the sessions of 1799 and 1800—state- 
ments which, when the anti-Unionists were challenged in both Houses of 
Parliament to substantiate, they declined to do so, As the author proceeded 
in his search, he discovered that after the terms were made known and the 
public had had time for reflection, the Union was thankfully accepted by 
the two communities which made up Ireland; that the Protestants, after the 
first burst of clamour, were as a body converted and became well-wishers to 
the measure; and that the Catholics, after a short hesitation, gave the Union 
their hearty assent and support.’ This view the author substantiates by 
a careful examination of the Cornwallis and Castlereagh Correspondence 
and of the Irish. newspapers and parliamentary debates of the period. He 
sifts the charges brought against Pitt, Cornwallis, and Castlereagh, and 
completely disproves violence and direct bribery. The lavish distribution 
of peerages and compensations to a set of disappointed place-holders and 
place-hunters—a task which utterly disgusted Cornwallis himself—is a 
venial fault. Mr. Ingram attempts too much to minimize the extent to 
which this conduct was carried. The true defence is the vital urgency of 
the occasion. 

Mr. Ingram's work is accurate and honest, and his tone strictly moderate 
and courteous; in fact, he is scarcely sufficiently controversial. He is 
content to give a correct version of a story without contrasting it with the 
accounts of his Nationalist predecessors. General statements of the worth- 
lessness of these accounts are not sufficient. Their extreme inaccuracy of 
fact and recklessness of assertion can only be made credible by a series of 
definite examples. Plenty of illustrations are contained in the book (for 
example, the story of Major Rogers at p. 200); and a few footnotes giving 
the versions of the same incidents by writers such as Barrington, the younger 
‘Grattan, John Mitchell, and even Plowden, are all that is required. 

Besides the history of the Union, Mr. Ingram gives a sketch of the events 
leading up to it. This is neither so valuable nor so careful as the main 
subject of the book. 

It is not correct, for example, to say that the English Government ‘did 
not venture to refuse the King’s assent to the Irish Act of 1793 granting 
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the franchise to Catholies’ (p. 55, note), when in fact the English Govern- 
ment forced that Act into law against the strong wishes of the Irish 
Government, if not of the majority of the Irish parliament. 

It is not correct to say that the Commercial Resolutions of 1785 in the 
form in which they were accepted by the British House of Commons 
‘were practically the same’ as that in which Mr. Pitt had at first sent 
them over to Ireland (p. 63). Unwise as the Irish Parliament was to reject 
the Resolutions even in their later form, it certainly had an excuse in the 
modifications introduced to satisfy the Protectionist jealousy of Mr. Fox and 
the English manufacturers. 

Again, it is rather an Irish form of argument to maintain that, ‘if rightly 
considered, it will be seen that the legislative Union, though it put an end 
to Ireland’s distinctness, secured for ever her legislative independence,’ 
because ‘it is from the power which she conferred on the new Imperial 
Parliament that that Parliament has the right to legislate for the inhabitants 
of Ireland’ (p. 98). A nationalist would reply with much cogency that, on 
this showing, a slave by the act of selling himself into slavery secures his 
freedom for ever, because it is from this act that the subsequent power of 
the master arises. 

Defects of this kind however in no way interfere with the main object and 
usefulness of the book, which will take its place along with Professor Dicey’s 
work on the shelves of all who desire to know the full strength of the case 
for the Union. J. Parker Smitu. 





Nouveau droit international public. Par PasQua.e Fiore. 2*”* edition, 
traduite par Cuartes Antoinr. Paris: Pedone-Lauriel. 1885-6. 
3 vols. 

Tue works of the distinguished Italian professor are well known to all 
students of international law in their original language. A good translation 
will nevertheless be welcomed by many. The present work is, moreover, 
like the translation of Sir Travers Twiss’ Law of Nations, something more 
than a translation. M. Fiore has extended in Book I his treatment of events 
since 1815, and in Book III that of the jurisdiction of Courts of Law as 
regards foreign Sovereigns, and the appendices contain several] new documents. 

The author divides his volumes into eight Books, subdivided into 
Chapters, some of which are grouped together again as Sections. Book I 
deals with the history and Book II with the theory and nature of inter- 
national law. In Book III the author passes to the examination of the persons 
to whom international law applies (rights and duties of these persons), and 
in Book IV to Property in its relation to international law. These subjects 
form half the work. The second half of Vol. II is devoted to International 
Obligations (Book V), the Diplomatic Relations of States (Book VI), the 
legal methods of solving pacifically international differences (Book VII), and 
Vol. III to War (Book VIII). In this volume the author of course com- 
prises the rights of neutrals. A valuable part of the volumes is the 
appendices, in which are collected many international documents. Those 
concerning Italy are useful additions to the stock of the international jurist. 





Des Effets de (Extradition, Par Fernanp Ricci. Paris: Arthur 
Rousseau. 1886. 176 pp. 

Tuts little book does not deal with the procedure relative to the demand 

of extradition, but with the proceedings of the Courts to whose jurisdiction 
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the extradited offender has been delivered over. An interesting chapter is 
that on so-called voluntary extradition, that is the extradition of one who 
has waived the formalities and consented to be surrendered without an 
examination of the charges. Voluntary extradition is placed by the law 
of Belgium on a different footing from a voluntary surrender, As the 
French Courts do not distinguish them, divergencies have arisen between 
the two countries, which are now surmounted by a warning on the part 
of the Belgian authorities that voluntary extradition is tantamount in 
France to voluntary surrender. France has not yet passed a legislative 
enactment on the subject, and though a measure is before Parliament, its 
early adoption is not anticipated. M. Ricci has therefore done good service 
in stating the law of France as resulting from present practice. 





Droit international et droit des gens public daprés le Decretum de Gratien. 
Par Horoy. Paris: Chevalier-Mareseq. 1887. 367 pp. 


Tus book is another fruit of the revival of the study of legal history in 
France. It is one of a series of volumes by the same author on the Canon Law 
as set forth by Gratian. By way of appendix M. Horoy adds a translation of 
the chapters of the Decretum on War (De re militari et bello), which will prove 
interesting to many readers. M. Horoy’s work, though it will be welcomed 
by all, has some defects. It is to be regretted that it has neither a proper 
table of contents nor a proper index, and that it is not divided into chapters 
according to the matter dealt with. The division into ten lectures beginning 
with the word ‘ Messieurs,’ with no indication of their contents, is rather 
trying to the reader's patience. 





A Digest of Cases overruled, not followed, disapproved, approved, dis- 
tinguished, commented on and specially considered in the English 
Courts from the year 1756 to 1886 inclusive, etc. By Cuartes 
Wittram Mrrtcatre Tass and Rvpo.r CHAMBERS LEHMANN, 
assisted by Cuartes H. L. Netsu and Hersert H. Cuivp. 
London: Stevens & Sons; H. Sweet & Sons; W. Maxwell & Son. 
La. 8vo. Index of Cases (unpaged), sigs. a to +1 leaf. Digest 
in double columns, 1-—1600. 


Tuis is an undertaking of great labour, and requiring more judgment 
than appears at first sight. The authors, besides giving an alphabetical 
index, ‘have in the body of the book arranged the cases in the form of 
a Digest according to their subjects, and have given such extracts from the 
judgments as will show the special point discussed in each.’ They have 
rightly avoided any attempt at minute analytical subdivision, and have 
also rightly abstained from decision or criticism as between conflicting 
authorities; the conflict is exhibited, and the reader left to decide for 
himself which is the better opinion. So far as we have tested the work, it 
seems very well done, and the mechanical execution is excellent. Prac- 
titioners using ‘ Dale and Lehmann’ will have to remember that the Index 
and Digest supplement one another, and neither must be neglected : but 
the use of every book of reference on a considerable scale has to be learnt. 
As for the utility of such a book as this, it is too obvious to be enlarged 
upon. One could wish that there had been a ‘Dale and Lehmann’ some 
years sooner. It might, for example, have prevented Lord Bramwell, when 
Lord Justice, from saying in 1880 that the cases of Rex v. Pease and 
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Vaughan v. Taff Vale Ry. Co. were wrongly decided; he had said so eleven 
years before, but the House of Lords then differed from him and approved 
those cases, as Rex v. Pease has more lately been approved in the same 
place. See columns 573, 838 of the present book. 





Harvard Law School Association. Report of the Organization and of the 
Jirst General Meeting at Cambridge, November 5, 1886, on the first 
day of the celebration of the two hundred and fiftieth anniversary of 
the founding of Harvard College. Boston: Published by the 
Association. La. 8vo. 99 pp. 


ConcuRRENTLY with the celebration of its two hundred and fiftieth anni- 
versary by Harvard College, an association was formed for the purpose 
of strengthening the bonds of academic and professional fellowship among 
the members of its Law School. At the first meeting of this association a 
number of interesting discourses were delivered, among them those of Mr. 
Justice Holmes and Prof. Langdell, which were printed (from an unrevised 
report, as it unfortunately happened) in our January number. We now 
have the full and authentic report of the proceedings, and a very promising 
opening it makes. Two or three of the speakers naturally referred to the 
method of legal study introduced at Harvard by Prof. Langdell, and 
the principle which underlies it—namely, that law cannot be learnt from 
text-books, but only from the original authorities to which text-books are 
intended to be guides. We believe the principle to be a thoroughly sound 
one. Professor John C. Gray put the matter in a nutshell. ‘When I wasa 
law student,’ he said, ‘I read twenty or thirty text-books through: I fear 
little of them remained in my mind. I had to begin again with the study 
of particular cases and learn my law in that way. We try to save our 
students that experience, and start them in the way of practical learning.’ 

The Harvard Law Review, which we are glad to add to our exchanges, 
does not bear on the face of it any reference to the Law School Association ; 
but we suppose that the simultaneous foundation is hardly a mere coinci- 
dence. Mr. Beale’s article on Tickets, in which he contends that a railway 
ticket is not merely a receipt or evidence of a contract, but the contract 
itself, in fact that it is a new kind of negotiable instrument, is at first sight 
startling ; but we are by no means sure that he is wrong. 








Condition de [ étranger dans le droit public frangais. Par X. Garnor. 
Paris: Arthur Rousseau. 1885. 173 pp. 


THERE are 900,000 foreigners in France. M. Garnot deals with their 
legal position in the country in which they are settled as aliens. It does 
not profess to be more than a sketch, the outline of a bigger book to follow 
it. Its brevity, however, renders it more useful for foreign readers than a 
more exhaustive book would perhaps be. 

Extradition and expulsion occupy a large part of the volume. The im- 
portance of the latter subject, on which the Government has uvhampered 
action, is seen by the fact that there are annually some 5,000 expulsions 
from French territory. The other matters dealt with are the rights of 
foreigners in judicial proceedings and public worship, naturalisation, taxa- 
tion, diplomatic and consular representation, fisheries, public instruction, the 
practice of medicine, and the relations of aliens with local authorities. 
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Du droit des auteurs et des artistes dans les rapports internationaux, Par 
Avcipe Darras, Paris: Arthur Rousseau, 1887. 688 pp. 


Tux author of this book seems to have endeavoured to produce as ex- 
haustive a compendium as possible from every point of view. The index 
has been prepared with conscientious abundance and ingenious abridgments, 
which however at first sight are somewhat perplexing. 

The first part of the work is devoted to an examination of the theories 
which have been propounded on the rights of authorship. This comprises 
about 138 pages. The rest of the volume is devoted to the practical side 
of the subject, comprising a history of international piracy and of interna- 
tional protection, the present internal laws of different States, the laws of 
these States as regards international protection, and an examination of the 
convention of Berne. 

M. Darras’ book is a valuable storehouse of information of all kinds on a 
subject of wide interest. 





Uzsledoraniaja po sotsialnoi istorii Anglii v srednie véka (Researches in 
the social history of England in the Middle Ages). By P. Vixo- 
Gravorr. St. Petersburg. 1887. 8vo. 259 pp. 


For the present we can only note the appearance of Mr. Vinogradoff's 
work, and express our regret that it is not simultaneously published in some 
Western language more generally accessible to scholars than Russian. The 
extracts from medieval documents given in Mr. Vinogradoff's notes increase 
one’s disappointment at not being able to read the text. 





We have also received— 


A Manual of Common Law for Practitioners and Students. By Jostan 
Sarrn, B.C.L., Q.C., Author of ‘A Compendium of the Law of Real and 
Personal Property,’ etc. Tenth Edition. By J. Trustram, LL.D. London : 
Stevens & Sons. 1887. 8vo. xl and 766 pp.—The tenth edition of this 
well-known work perpetuates on the title-page the fiction that it is intended 
for practitioners, although it is expressly stated in the preface to be what 
every one knows that it is, a student’s book only. In that capacity it is 
too well established an institution to require at this time more than a 
word of acknowledgment. It appears to have been brought down to date 
conscientiously. The objectionable habit of referring in the index to para- 
graphs and not to pages is retained. An appendix contains the text of the 
Employers’ Liability and Ground Game Acts, 1880, and the Agricultural 
Holdings (England) Act, 1883. 


A Digest of the reported decisions of all the Courts, including a selection 
from the Trish . . . during the year 1886. By Joun Mews, assisted by 
A. H. Topp. (Annual Supplement to Fisher and Chitty.) London. 1887. 
La. 8vo. xl pp. and 515 columns.—The continuation of Fisher’s Digest and 
Chitty’s Index needs no commendation. We have here not only the cases of 
the past year, but handy and well-ordered means of ascertaining in what 
manner earlier reported cases have been affected. 


Copyright national and international, with some remarks on the position of 
authors and publishers. By a Pusuisner. London: Sampson Low & Co. 
1887. 8vo. vii and 79 pp.—This may serve the lay people as a convenient 
handbook of the state and prospects of copyright law. The controversial 
matter which bears a large proportion to the whole contents does not con- 
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cern us here. It is enough to mention that the author supposes the Board 
of Trade to be in a standing conspiracy with Customs officers all over the 
jritish Empire against copyright owners, and suggests that the examination 
of baggage at English ports for Tauchnitz reprints is not strict enough. 

The Land Transfer Bill. By Joun Pym Yeatmax. London: Temple 
Company. La. 8vo. 25 pp.—Mr. Yeatman is of opinion that the true 
system of land transfer is to be found in the revival of fines (but not 
of recoveries) as common assurances, 

Indian Usage and Judye-made Law in Madras. By J. H. Newson. 
London: Kegan Paul, Trench & Co, 1887. 8vo. 386 pp.—Mr. Nelson 
has for some years past strenuously maintained that our Courts in Madras 
administer something which they suppose to be Hindu law, but is not, to 
people who are not really under Hindu law at all. It looks at first sight 
as if his grounds of complaint partly neutralized one another. To administer 
erroneous Hindu law to Brahmans would be a serious matter, but it seems 
less grave when the parties are, as Mr. Nelson tells us, as little versed in 
Hindu law as a judge fresh from England can be. Again, he tells us that 
the suitors themselves often do not much care what law they get. The 
subject, however, is an important one, and we shall return to it. 

Address by Henry Markby, Vice-President, delivered at the annual 
meeting of the Incorporated Law Society. London: Spottiswoode & Co. 
1887. 8vo. 21 pp.—This address, after a short notice of the Land Transfer 
Bill, reviews the work done by the Incorporated Law Society in the 
improvement of legal education. 


Della revoca dejli atti fraudolentt compiuti dal dehitore secondo il diritto 
romano. Studio esegetico di Enrico Serarii. Vol. I. Pisa. 1887. 4to. 
217 pp.—An elaborate monograph, or rather the first half of it, on trans- 
actions ‘in fraudem creditorum.’ The learned author says in his preface: 
‘Sono note a tutti le gravi ed eleganti questioni sorte a proposito del nostro 
tema.’ In our law questions of this kind are serious enough, but the number 
and hardness of the rules called the Pie—we beg pardon of the wisdom of 
Parliament, we mean the Bankruptcy Acts and Rules—have given them 
little chance of being ‘ elegant’ in the Roman sense. 


A Digest of the Law of Bills of Exchange, Promissory Notes, and Cheques. 
By His Honour Judge Cuatmers. Third Edition. London: Stevens & Sons. 
1887. 8vo. lvii and 386 pp—The Digest has now become an edition of 
the Bills of Exchange Act, which grew out of this work itself in its earlier 
form. The transformation is therefore a facile one. Judge Chalmers’ 
declaration of himself as the draftsman of the Act is a sensible innovation. 
The Act, since it has been in force, has been happy in having but little 
history, and this is much to the author's credit. 

The Anglo-Indian Codes. Edited by Wuittey Stokes. Vol. I. Sub- 
stantive Law. Oxford: Clarendon Press. 8vo. xxxii and 1034 pp.—It 
must suffice for the present to say that this carefully prepared edition of the 
Codes will be of great use to all practitioners concerned with Anglo-Indian 
law, and of great interest to students of the theory and art of legislation. 
Dr. Whitley Stokes’s official experience as Legal Member of Council gives us 
good warrant for the completeness of the references and other apparatus 
criticus. 

Strafensystem und Gefiingniswesen in England. Von Dr. P. F. Ascnrortr. 
Berlin and Leipzig. 1887. 8vo. xx and 311 pp.—Dr. Aschrott’s diligence 
and competence as a student of English institutions are already well known. 
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The present volume will enable continental students to acquaint themselves 
fully with the administration of the criminal law in this country. Dr. 
Aschrott has taken note of the latest English sources of information, e. g. 
Sir E. Du Cane’s article in the second volume of this Review. 


Public Debts : an Essay in the Science of Finance. By Henry C. Apams, 
New York. 1887. 8vo. xi and 407 pp.—As the title of this book shows, 
it is hardly within our bailiwick. There are some interesting passages on 
the complications which have been or may be produced in the law of 
nations by questions arising out of foreign loans, and in the working of the 
Constitution of the United States by questions arising out of the public 
debts of particular States in the Union. 


A Manual of the Law of Torts and of the Measure of Damages. By 
Cuares Couterr. Sixth Edition. Madras: Higginbotham & Co. 1886. 
8vo, xviii and 499 pp.—This book has made its reputation in British India, 
and seems to deserve it. No attempt is made to discuss unsettled questions, 
but the law is stated with clearness and general accuracy. The authorities 
do not seem to be quite up to date in some parts, nor are the most authentic 
and accessible reports always cited ; and there is rather too much reference 
to modern text-books. Few, if any, Indian decisions are cited, we cannot 
tell why; still less can we account for the absence of a table of cases, which 
in an English law-book would be a fatal omission. 


Cenni Storici su le fonti del diritto Greco-romano e le assise e leggi dei re di 
Sicilia. Di Viro LA Mantia. Turin, Naples, Palermo. 1887. 8vo. 136 
pp-—This is an apparently minute and careful monograph on the history of 
the law of the Eastern Empire after Justinian, and its influence in Sicily. 
There is a controversial appendix in which recent Italian and German 
writers on Sicilian legal history are roundly charged with plagiarism, incom- 
petence, or both. 

Die biirgerliche Rechtspflege in England. Von Ernst Scunvuster. Mit 
einem Vorwort von Dr. Rupotr Gyetst. Berlin: Franz Vahlen. 1887. 
8vo. xxxii and 331 pp.—A full and careful account of English procedure 
in civil causes and matters for the use of German readers, prepared with 
reference to the latest authorities, and (what is more) with practical 
knowledge. 
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NOTES. 
Tue ScHNAEBELE AFFAIR. 


Apart from the disputed question of fact involved in the ‘ Pagny incident,’ 
this affair raised two questions of International Law and suggested a third. 
The questions actually raised present no difficulty. It has long been settled 
that no nation can effect an arrest in foreign territory; and if any doubt 
had existed that an official invitation to a foreigner to enter a country upon 
official business is in the nature of a safeguard during his visit, the recent 
conduct of the German government has gone far to set it at rest. 

Upon the question suggested by the ‘incident, but not necessary to its 
solution, there is much more room for difference of opinion. How far the 
claims of a nation to exercise criminal jurisdiction over such persons as may 
be found within its territory should meet with acquiescence on the part of 
ot.er nations; in other words, what is the extent of the recognition 
accorded by International Law to the varying claims to criminal jurisdiction 
set up by the municipal laws of different countries, has never yet been 
determined. 

Those claims rest upon four different theories of jurisdiction, in other 
words, as to the competent forum. 

1. The ‘territorial theory’ (forum delicti), in accordance with which 
each State punishes in its Courts, and according to its laws, all persons, 
be they subjects or aliens, for offences committed by them within its terri- 
tory. Effect is given to this theory by all municipal systems, and it 
extends to offences committed on board national vessels on the High Seas. 

2. The ‘personal theory’ (forum ligeantiae), which claims for each 
State jurisdiction over all its subjects for offences committed by them 
wheresoever, is largely acted upon by continental systems of law, but very 
sparingly by the law of England and of the United States ; e. g. the list of 
offences committed by British subjects abroad for which they may be tried 
in England is a very short one, including little more than treason, murder, 
manslaughter, bigamy, misconduct by colonial authorities, and offences under 
the Foreign Enlistment Act. 

3. What I have elsewhere described as the ‘theory of self-preservation’ 
(or of the ‘forum civitatis laesae’), in accordance with which most con- 
tinental States claim to punish not only subjects, but also aliens for acts of 
a certain class committed by them in foreign countries. 

4. What may be described as the ‘ theory of cosmopolitan justice’ (‘forum 
deprehensionis, or ‘ fortuitum’), allowing every State to punish heinous 
crimes irrespectively of the place where they have been committed or the 
nationality of the criminal, is nowhere adopted, except with reference to 
piracy, although it has found favour, to a certain extent, with the framers 
of the draft codes for Austria and Italy respectively. 

Of these four theories, International Law unquestionably sanctions (1) 
and (2). As to (3) and (4) it has not yet been called upon to express an 
opinion. Although the case of M. Schnaebele did not actually bring under 
discussion the international validity of claims based upon the third theory, 
i.e. that of ‘ self-preservation’ (‘forum civitatis laesae’), it so nearly did so 
as to render it very desirable, with a view to future contingencies, that the 
nature of these claims should be clearly understood. 
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Incredible as it may appear to an English lawyer that a State should 
arrogate to itself the right to try a foreigner for an offence committed out- 
side of its territory, it is as well to realise that this claim is in fact made 
» Prcrean of the continental codes, of which the following samples will 
suflice :— 


‘Sara giudicato e punito a termini del presente codice lo straniero che 
avendo in estero territorio commesso un crimine contro la sicurezza dello 
Stato, o di contrafazione del sigillo, aelle monete, cedole, obbligazioni dello 
Stato, o carte di pubblico credito equivalenti a moneta, fosse arrestato nei 
Regii stati, o consegnato da altri Governi.’ Codice Penale of 1859 for 
Sardinia, now in force for Italy, art. 7. 

‘Hat ein Fremder im Auslande das Verbrechen des Hochverrathes in 
Beziehung auf den isterreichischen Staat, oder auf den deutschen Bund, 
oder das Verbrechen der Verfiilschung dsterreichischer éffentlicher credits- 
pepiere oder Miinzen begangen, so ist derselbe gleich einem Eingebornen 
nach diesem Gesetze zu behandlen.” Austrian Strafgesetz of 1862, art. 38. 

‘Tout étranger qui, hors du territoire de la France, se sera rendu coupable, 
soit comme auteur, soit comme complice, d’un crime attentatoire a la 
sireté de |’Etat, ou de contrefagon du sceau de l'Etat, de monnaies nationales 
ayant cours, de papiers nationaux, de billets de banque autorisés par la loi, 
pourra étre poursuivi et jugé d’aprés les dispositions des lois frangaises, 
s'il est arrété en France, ou si le Gouvernement obtient son extradition.’ 
Code d'instruction criminelle, as amended by the law of 1866, art. 7. 

‘Kann nach den Strafgesetzen des Deutschen Reichs verfolgt werden—ein 
Ausliinder, welcher im Auslande eine hochverriitherische Handlung gegen 
das deutsche Reich oder einen Bundesstaat, oder ein Miinzverbrechen, 
begangen hat.’ German Strafgesetzbuch of 1872, art. 4. Such an offender 
may be tried and condemned though absent. Strafprozessordnung of 1877, 


art. 9. 
T. E. Horuanp. 





ARE THE WEEKLY NorTEs AUTHORITY ? 


Tn the Queen’s Bench Division they are frequently referred to both by 
Counsel and by the Court: see for instance Richardson v. Harrison, 16 
Q. B.D. 85, and Martin v. Treacher, at page 507 of the same volume ; where 
cases reported only in the Weekly Notes are discussed by the Court, and 
followed, or distinguished, as the case may be: both these cases are in the 
Court of Appeal. The ruling, however, is different on the Chancery side ; 
see Newson v. Pender, 27 Ch. D. 43, and Pooley’s Trustee v. Whetham, 
33 Ch. D. 76: both decisions of the Court of Appeal. In the latter case, 
Cotton L.J., speaking for the Court, simply says, ‘We do not allow the 
Weekly Notes to be read as authority ;’ but in Newson v. Pender the same 
learned Judge states that it had been determined while the Lord Chancellor 
was sitting in the Court of Appeal that cases could not be cited from the 
Weekly Notes, and adds that the reason is that these reports, though 
generally accurate, are too concise to be safely read as authorities, and that 
their only use is to state that a point has been decided. If there were 
nothing but the above authorities, the point would be reasonably plain ; 
the two branches of the Court of Appeal would differ from one another 
in a trifling detail of their procedure, but each would have a settled rule. 
I submit, however, that in the Chancery Division the rule is not settled ; 
Cotton L.J., after stating the practice as above in Newson v. Pender, was 
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himself one of the Court that decided Richardson v. Harrison, and in his 
judgment in this latter case his Lordship discussed and distinguished a case 
in the Weekly Notes. This, I venture to say, casts some doubt on Newson 
v. Pender. Again, Pooley’s Trustee v. Whetham was decided on the roth of 
June, 1886; but in Smallpage v. Tonge, 17 Q. B. D. 644, decided by the 
Court of Appeal on the 17th of July, 1886, Cotton L.J. permitted the 
Weekly Notes to be referred to as authority. And the Court of Appeal 
has recently taken the same course on the Chancery side ; see /amding v. 
Lliiott, 34 Ch. D. 22, Ross v. Army & Navy Hotel Co. in the same volume 
at page 43, and ELden v. Weardale Iron & Coal Co. at page 223 of the 
same volume. In each of these three cases the Weekly Notes were referred 
to either by Counsel or by the Court, of which in each case Cotton L.J. was 
a member. It would almost seem then that the rule laid down in Vewson 
v. Pender and Pooley’s Trustee v. Whetham no longer exists; and Cotton 
L.J. has, to say the least, modified it in Birmingham & District Land Co. 
v. London & North-Western Railway Co., 34 Ch. D. 261. There his 
Lordship mentions the report of a case in the Weekly Notes (see p. 273), 
and adds, ‘ although the judgment is given at some length, we cannot rely 
upon the facts being given as fully as they would have been if the case had 
been reported in the ordinary way.’ Are we then to infer that the Weekly 
Notes may be read as authority, but that Counsel may always use the 
‘argument of despair,’ that their brevity makes them untrustworthy and 
misleading? This seems the only conclusion. G. F. Hamuizron. 





A learned correspondent writes to us :— 

Mr. P. E. Dove has published an interesting and learned opinion given by 
him on a case submitted on behalf of the corporation of Nottingham as to the 
right of the public to fish in rivers which are navigable but not tidal. 
Admitting that in several recent cases it has been decided that there is no 
such right, he urges that such decisions are not consistent with our earlier law, 
and that the question should be brought before a Court of Appeal. On this 
last point we are at one with him. Clearly there is a great deal to be said 
for his view of the case, and he has said it well. But instead of merely 
praising the industry with which he has searched the Hundred Rolls and 
other ancient sources, we shall perhaps better advance a good cause by 
noticing what seem the weakest points in his argument. His first pro- 
position is that every river that is in fact navigable for ships or boats, is 
a ‘public river’ and a highway. This we imagine may be conceded by his 
adversaries, provided that the term ‘public river’ be not so used as to beg 
any question about the right to fish therein. But to show that a public 
river is a highway is little. A member of the public has a right to walk 
along the king’s highway; he has no right to pluck the grass or pocket the 
stones. Mr. Dove's next proposition is that ‘an exclusive right of fishery is 
a royal franchise. But this proposition is too wide, for it would not be 
contended by any that in England the owner of both banks of a non- 
navigable river has not an exclusive right of fishing in it, and this without 
any grant from the Crown. The question then arises whether the line is to 
be drawn at the point where the modern authorities draw it, namely where 
the river ceases to be tidal, or where Mr. Dove wants to draw it, namely 
where the river ceases to be navigable. In favour of the former point 
stands the fact that this is the point at which the ownership of the river-bed 
begins to belong to the riparian owners. Mr. Dove shows that the claims of 
the Crown were pressed and allowed far beyond this point ; but what exactly 
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were the nature of those claims is not very clear. Most of his authorities 
seem directed to enforcing the rule that the riparian owners were bound to 
leave the river-way open for navigation, and were guilty of a purpresture if by 
fishing-gear or other means they impeded the progress of boats. There is 
some evidence also that to have a fishery even in one’s own soil was regarded 
as a royal franchise. Mr. Dove refers to the analogous case of a warren, 
‘Fisheries were franchises of the same kind as chases or warrens. Indeed 
a fishery is sometimes described as a “warenna in aqua.”’ But this 
analogy seems rather dangerous, for though the right of having a warren 
was a royal franchise, still it is the better opinion that at common law a 
landowner might, without reyal grant or licence, hawk and hunt on his own 
land, and of course prevent all others from hawking or hunting there (11 Rep. 
86a). May not the cases be but too analogous? The unprincipled extortions 
of ovr kings of the twelfth and thirteenth centuries are but a very slippery 
foundation for modern claims on behalf of the public. May it not well be, 
that though the king succeeded in selling the right to set up fishing-gear 
(which would generally tend to obstruct the water-way), and in this sense 
in selling the right of having a fishery, he never claimed, or at least never 
established, a right on behalf of all his subjects to fish in every navigable 
river? The frequency with which ‘common of piscary’ is pleaded in 
ancient records makes against any such right on the part of the public. 
It is probable enough that great landowners have gained at the expense 
of others; but then the rights of fishery that they absorbed seem to have 
been not royal rights (our kings did not lose much in the course of the middle 
ages) nor public rights, but the rights of commoners, the rights of town- 
ships, and so forth. It is easy enough to find abundant instances in 
which such rights are pleaded, but has any one ever seen in Year Book 
or Plea Roll an action for trespass by fishing in which the defendant 
pleaded ‘ This is a navigable river’? This seems to us the crucial question, 
for if the public had a right to fish wherever boats could go, that right 
must have been pleaded very often. A single successful plea of this kind 
might settle the question, at least as a question of history, and the diligence 
with which Mr. Dove has collected evidence of a more ambiguous kind 
makes us fear that no such plea can be found. But the evidence that he 
has collected deserves consideration, and we can recommend his opinion to 
lawyers, judicious anglers, and others, In fine, we may note that when in 
Edward the Second’s reign the King’s attorney intervenes in an action 
to show that the Abbot of St. Benet of Hulme cannot be entitled to a 
fishery, he pleads not merely that the river is navigable, but that it is 
tidal,—*‘ est riparia domini regis salsa fluens et refluens ubi naves et batelli 
veniunt et applicant... . . et est communis piscaria quibuscunque’ (Ab. 
Place. p. 327, Norf.). Cannot some friend of the public find a similar pleading 
in which no stress is laid on ebb and flow ? 





Cooke v. Eshelby, 12 App. Cas. 271, is a case which excites comment. It 
determines that where an agent sells goods for an undisclosed principal and 
afterwards the principal sues the buyer for the price of the goods, the buyer 
cannot set off a debt due from the agent, unless he, owing to the action of 
the principal, positively believed at the moment when the contract was made 
that the agent was selling on his own account. The rule we conceive has 
hitherto been supposed to be correctly stated in the following passage taken 
from Dicey on Parties to an Action, pp. 142,143:—‘7' [a third party] contracts 
with A the agent of P under circumstances which make it possible for 
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an action to be brought either by ? [the principal] or by A. An action is 
brought by P. 7’ can set off against a debt claimed by P any debts due 
from P to 7. If 7 supposed A to be contracting as principal he can also set 
off debts due from A to 7’. If 7 knew that A was contracting as an agent, 
even though 7' did not know that he was contracting as an agent of ?, and 
a fortiori if 7’ knew that A was contracting as agent of ?, 7’ cannot set off 
debts due from A to him.’ The House of Lords now in effect adds that 7’ 
cannot set off such debts if he had no belief whether A was an agent or not. 
No doubt this may be a legitimate deduction from the decided cases. Its weak 
point is that it carries a step further the results of an anomaly. The plain 
truth ought never to be forgotten that the whole law as to the rights and 
liabilities of an undisclosed principal is inconsistent with the elementary 
doctrines of the law of contract. The right of one person to sue another 
on a contract not really made with the person suing is unknown to every 
other legal system except that of England and America. It rests originally 
on a sort of common law equity, and originates in the feeling that a principal 
who had got the advantage of a purchase ought to pay for it if the agent to 
whom the seller really trusted was not able to do so. Whether it was not 
from the first a mistake to suppose that the rights of a principal must of 
necessity be correlative to his liabilities is a question of some speculative 
interest. It is still more doubtful whether it be not inadvisable to extend 
by a process of judicial logic analogous rights which ought rather to be 
lessened than increased. 





If any one wants to see an example of the odd way in which legal 
questions may involve the determination of questions strictly metaphysical, 
he should read Jn re the New University Club, 18 Q. B.D. 720. The practical 
point for decision was whether the Club was liable to a duty imposed by the 
Customs and Inland Revenue Act, 1885, on corporate and uuincorporate 
bodies and intended to be an equivalent for the succession duties from 
which such bodies aré from their nature exempt. But the determination 
of this very prosaic matter made it requisite for Mr. Justice Hawkins and 
Mr. Justice A. L. Smith to settle what is meant by a ‘voluntary’ 
contribution, or, in other words, what from a legal point of view are the 
limits of free-will. Is a payment ‘ voluntary’ simply because you cannot be 
compelied by law to make it, or is it ‘ voluntary’ only when you gain nothing 
by making it, i.e. when it is a gift? The latter was in substance the answer 
given by the Court. We have little doubt that the answer was the right 
one, and met the intentions of the legislature. But we can well understand 
the obvious wish of the Judges to determine that the particular payment 
was voluntary, without binding themselves to a definition of a ‘ voluntary’ 
contribution. 


If Mr. Justice Hawkins has been called upon to fix the limits of free-will, 
Mr. Justice Denman has in Penny v. Hanson, 18 Q. B. D. 478, been forced 
to fix the bounds of rational belief. One Penny, known to his ad- 
mirers as ‘Neptune the Astrologer,’ was convicted under 5 Geo. LV, 
c. 83. s. 4 of unlawfully pretending to tell fortunes and deceive and 
impose upon one Khurt. Against this magisterial conviction he appealed, 
but with no success. ‘ Zes ipsa loquitur. It is absurd to suggest that 
this man could have believed in his ability to predict the fortunes of 
another by knowing the hour and place of his birth and the aspect of 
the stars at such time. We do not live in times when any sane man be- 
lieves in such a power. I think the magistrate was right, and that there 
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was an intention to deceive on the part of the appellant in professing his 
ability to tell the fortune of Khurt.” These words of Mr. Justice Denman 
should be noted by Mr. Lecky whenever he publishes another edition of his 
History of Rationalism. They mark the fall of an old belief. It is certain 
that two centuries ago men of first-rate ability believed that fortunes could 
be foretold from the aspect of the stars. We may even doubt whether his 
Lordship’s enlightenment does not mislead him as to the average condition of 
modern belief. Not many years have passed since excellent persons believed 
in table-turning. Educated men have supposed that they could learn 
a good deal from what a child saw, or said he saw, in a erystal ball. 
The belief in astrology is more venerable, and certainly not more irrational, 
than the belief in the miracles at Lourdes. From a theoretical point of view 
Mr. Penny might have a good deal to say for himself; practically, it is no 
doubt desirable that Neptune the Astrologer and the like should be treated 
as the rogues which they are generally found to be by their dupes, 

Picker v. The London §& County Banking Co., 18 Q. B. Div. 515. determines 
a curious point of so-called private international law. An instrument which 
is negotiable by the law of a foreign country is, according to the Court of 
Appeal, not a negotiable instrument by the law of England so as to give 
a bond fide holder for value a good title against an owner of the instrument 
from whom it has been stolen in the absence of any evidence of a custom 
of merchants in this country to treat it as negotiable. The decision is 
apparently right; still there is something more to be said against it than 
the Court of Appeal seem fully to have realised. The fundamental principle 
on which all rules as to the conflict of laws rest is the conviction daily 
growing among all civilised nations that rights acquired or liabilities 
incurred under the law of one country should be recognised and enforced 
in all other countries. Now if Y becomes the owner in Prussia of 
a Prussian bond negotiable in Prussia (which was the state of cireum- 
stances in Picker v. The London & County Banking Co.), it may certainly 
be maintained that as he acquires the bond subject to its negotiability 
in Prussia, it is well that he should own it subject to negotiability in 
England. To put the same thing in another form: Y's rights and lia- 
bilities under a particular contract entered into with him in Prussia ought 
if possible to be the same in England as they would be in Prussia. The 
decision of the Court of Appeal establishes a possibly valid exception to a 
general principle. But exceptions of this kind are, it must be remembered, 
in themselves an evil. 


Caird vy. Sime, as determined by the House of Lords (Times, June 14), shows 
that in the hands of able judges law may be made to coincide with the demands 
of justice and of common sense. It decides that an eminent teacher such as 
Professor Edward Caird has a right to restrain the publication of his lectures, 
and it places this right upon the broadest and most satisfactory basis, namely 
that the delivery of a lecture to a class is not ‘publication’ except for the 
purpose for which the lecture is delivered, i.e. the instruction of the 
Professor's pupils. No doubt 5 & 6 Will. IV, c. 65 raises some difficulty 
in the way of the conclusion reached by the House of Lords. But the true 
answer to arguments based upon the terms of that statute is that 5 & 6 
Will. IV, ¢. 65 has no direct bearing on the case. The person who drafted 
that Act misconceived the state of the law. His misconception however is 
no sufficient ground for depriving Professor Caird of a right possessed by 


his distinguished predecessors. 
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There are two Rules of Court, made in 1883, which have been stigma- 
tized as being ultra vires and void. The first was called in question in Fa 
parte Mayor of London (25 Ch. Div. 384), being the fraction of Order LV 
under which all applications for interim and permanent investments and 
for payment of dividends under the Lands Clauses Consolidation Act, 
1845, and any other Acts passed before the 14th August, 1855.—whereby 
the purchase money of any property sold is directed to be paid into Court,— 
must be made upon summons at Chambers. Now the 14th August, 1855, 
was the date upon which the Despatch of Business, Court of Chancery, Act 
(18 & 19 Vict. ¢. 134) received the Royal assent, and gave power to the 
Lord Chancellor, with the advice and assistance of the Master of the Rolls 
and the Vice-Chancellors, or any two of them, to make general orders as to 
the business to be disposed of in Chambers. The mention of the date then 
was held by Kay J. to show that the Rule Committee intended to act under 
the powers conferred by the Statute of 1855, and the fact that the Rule 
Committee comprised other judges besides those representing the nominees 
of 1855 by no means invalidated the exercise of the powers. The rule was 
therefore intra vires and valid. The second rule which has been challenged 
is Rule 111 (2) of the Bankruptcy Rules, 1883, which provides that no 
appeal to the Court of Appeal shall be brought from any order relating to 
property when it is apparent from the proceeding that the money or money's 
worth involved does not exceed £50, except by leave of the Court. Now sect. 
127 of the Bankruptey Act, 1883 (46 & 47 Vict.c. 52), gives power to the 
Lord Chancellor, with the concurrence of the President of the Board of 
Trade, to ‘make, revoke, and alter general rules for carrying into effect 
the objects of this Act.’ And sect. 104 provides (2) (d): ‘No appeal shall 
be entertained except in conformity with such general rules as may for the 
time being be in force in relation to the appeal.’ Taken together, these two 
clauses, said the Court of Appeal, authorized the Rule impeached. The 
case (Ex parte Foreman, In re Hann, 18 Q. B. Div. 393) is valuable as 
containing an exposition by Lord Esher M.R. of the principle on which 
such questions as the invalidity of a Rule ought to be treated. He said 
that, ‘whenever the objection is taken that a general rule made by such a 
great judicial officer, with the concurrence of a great officer of State, is 
ultra vires, it will be necessary for the Court, if it has to decide the point, 
to look at the Rule with extreme care, and we should be strongly inclined 
to the view that such high functionaries had not exceeded their authority, 
though, of course, if we thought that they had, we should be bound to say so.’ 





The position of a surviving widow and children, for whose benefit a 
husband has insured his life under the Married Women’s Property Act, 
1870 (33 & 34 Vict. ¢. 93), has now been satisfactorily defined by Mr. 
Justice North (Jn re Seyton, Seyton v. Satterthwaite, 34 Ch. Div. 517). 
There the policy recited that the husband was desirous of assuring his life 
under the Act for the benefit of his wife and of the children of their mar- 
riage, and it certified that under the provisions of the Act the wife ‘and the 
children of the marriage, whom failing the heirs, executors or administrators 
of the husband shou!d be entitled to receive’ the fund assured. On these words 
the question arose whether the widow took a life interest in the whole fund 
with remainder to the children, or whether she and the children who survived 
their father took as joint tenants. Now, the Court has often taken hold of 
slight circumstances, in the case of a gift to a wife and children, as sufficient 
to indicate that the wife is to take for life with remainder to the children. 
B b 2 
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In a ease of Ja re Adam's Poliey Trusts (23 Ch. Div. 525), Mr. Justice 
Chitty took hold of the words ‘for the separate use’ of the wife as an 
indication that the wife was to take a life interest in the whole fund : he read 
these words as making out a gift to the wife distinct from the gift to the 
children. But Mr. Justice North would not have given the words any such 
meaning had they oceurred in the policy of Ja re Seyton. There is no case 
in which the mere direction in a gift to a parent and children that the 
interest of the parent should be for her separate use has been held sufficient 
in itself, without more, to warrant the construction that the parent takes 
for life with remainder to the children. And these words were not inserted 
in the policy before him: they were only in the Act. Consequently there 
was not the smallest indication to justify the Court in deciding that the 
widow was to take for life with remainder to the children. In the absence 
of any such indication it became obvious that widow and children must take 
as joint tenants. And this, it appears, was the real decision of Vice- 
Chancellor Malins in the earliest case on the subject, Za re Mellor’s Policy 
Trusts (6 Ch. Div. 127; 7 Ch. Div. 200). At first an order was made 
that there should be a settlement on the wife for life, with remainder to 
the children; but later the Vice-Chancellor changed his mind, and held that 
they could all share in the capital. They therefore took, there being two 
children, one-third apiece, the exact proportions which they would have 
taken in any fund as to which there had been an intestacy. Now the law 
on sect. 10 of the Married Women’s Property Act, 1870, is placed on a 
definite footing. 





The question what is a ‘fancy word’ so as to be capable of registration 
as a trade mark under the Patents, Designs, and Trade Marks Act, 1883, 
has been much exercising the Courts lately. Under the Act of 1875 regis- 
tration of the word Agrm_uron for ink was refused (2x parte Stephens, 3 
Ch. Div. 659), and it was presumably to meet this decision that a ‘fancy word’ 
was made registrable under the later Act. According to common usage 
(quem penes arbitrium est et jus et norma loquendi) a fancy word 
might be supposed to be a word inappropriately or fancifully used with respect 
to the articles to which it is applied: thus ‘Melrose’ might be thought a 
fancy word for a ‘ hair restorer,’ but it appears by the decision of the Court 
of Appeal in Van Duzer'’s Trade Mark (34 Ch. Div. 623) that this will not 
do, because ‘ Melrose’ might be descriptive of the place of manufacture, 
and a ‘fancy word’ is a word ‘ obvious/y non-descriptive.’ Still less will 
‘Alpine’ do for embroidery, for embroidery not only might be made, but 
according to Lord Justice Cotton’s recollection actually is made at the foot 
of the Alps. The same objection was fatal to ‘ Electric’ as a faney word 
for ‘velveteens.’ ‘Gem,’ as applied to an air-gun, seems doubtful. The 
result of these decisions is that it will be very unsafe to rely on a ‘ fancy 
word, unless it be some vile classical compound or cabalistie formula like 
Abracadabra. Would even that mythical monster, the Jabberwock, be found 
to be ‘obviously non-descriptive ?’ This is only one more example of the 
inconvenience which results from the Legislature using words of vague and 
uncertain import in Acts of Parliament and leaving the Court to puzzle out 
a rational construction. 





If the function of law is to find a good legal reason for the conclusions 
of common sense, as the present Master of the Rolls somewhere said, 
Asher v. Calecraft (18 Q. B. Div. 607) will satisfy the definition. 
Churchwardens are to preserve order and decorum in the services of the 
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church, and it would be a deplorable thing if for this purpose they had not 
authority to break up a knot of badly behaved boys and make them sit 
apart; even though the seats are ‘free.’ ‘Free’ is only used in such a case 
as a convertible term for unappropriated. The good legal reason was 
furnished by Rolfe B., who said in Reynolds vy. Monkton (2 Moo. & R. 384), 
‘I think that the churchwardens have a right to exercise a reasonable 
discretion in directing where the congregation shall sit, and if the defendant 
(churchwarden) used no unnecessary force he had a right to remove the 
plaintiff from the pew in question to another seat. 

A tenant under a farming lease covenants not to remove hay or straw 
from the farm, he also covenants not to keep less than 500 sheep on the 
farm. Equity will grant an injunction to restrain a breach of the former 
covenant, but not of the latter (Phipps v. Jackson, 35 W. Ki. 378). This is 
surprising to the uninitiated, but not really soanomalous. A covenant not to 
keep less than 500 sheep is in substance an affirmative covenant, and to 
grant an injunction in such a case would be equivalent to decreeing specific 
performance of a common covenant in husbandry, which Lord Henley long 
ago decided equity will not do (Jtayner vy. Stone, 2 Ed. 128). In Rayner v. 
Stone the covenant was to repair fences and mansion house, and the con- 
sideration which seems to have weighed most with Lord Henley was that 
the Court had no officer to see to the performance. ‘How can a master 
judge of repairs in husbandry?’ In Bernard v. Meara (12 Ir. Ch. 389) the 
covenant was to ‘ plant or replant with proper forest trees, and the Court 
declined to say what were proper forest trees. Such a difficulty might now 
be met by directing an inquiry in Chambers. Certum est quod certum reddi 
potest, and even in building contracts there is authority in favour of 
decreeing specific performance when the work is defined or can be made 
‘reasonably clear’ (Romilly M.R., Brace v. Wehnert, 25 Beav. 351). The 
real difficulty in such cases is that specific performance would commit the 
Court to a constant supervision, to enforcing, as Cranworth L.C, said in 
Blackett v. Bates (L. R., 1 Ch. 124), ‘the performance of daily duties during 
the whole term of the lease.’ 





‘I remember,’ says Charles Lamb in his Dissertation on Roast Pig, ‘an 
hypothesis argued upon by the young students when IJ was at St. Omer's, 
and maintained with much learning and pleasantry on both sides, “ Whether 
supposing the flavour of a pig who obtained his death by whipping (per 
flagellationem extremam) superadded a pleasure upon the palate of a man 
more intense than any possible suffering we can conceive in the animal, is 
a man justified in using that method of putting the animal to death?” I 
forget the decision.. A somewhat similar thesis was argued before the 
Courts in Lewis v. Fermor (18 Q. B. D. 532), and Callaghan v. Society for the 
Prevention of Cruelty to Animals (16 Cox, C.C. 101). The defendants in 
these cases were charged with ‘ cruelly’ ill-treating animals within 12 & 13 
Vict. ¢. 92. s. 2, in the one case by performing the operation of ‘ spaying’ 
on sows, and in the other by ‘dishorning’ cattle. It was admitted in both 
cases that the operation was a painful one, but the perpetrators justified it 
in the case of the sows on the ground that it made them fatter and more fit 
for the market, and in the case of the cattle that it made them * more 
serviceable for the use of man,’ a convenient formula originated by Baron 
Cleasby (Murphy v. Manning, 2 Ex. D. 314). The Courts held in both 
cases that the supposed utility of the end excused the means. In Lewre v. 
Fermor, however, Day and Wills, JJ., rather pointedly suggested that a 
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defendant who had known better might not improbably have fared worse. 
They agreed with the magistrates in declining to strain the law beyond 
average public opinion, but their judgments will do something to advance 
public opinion itself, and establish a more exacting standard of knowledge 
and humanity for the future. Some acquittals have the moral effect of con- 
victions. This defendant was not guilty, but other people had better not 
do it again. 

A good deal of nebulousness exists, to judge from the recent case of 
Buckmaster ¥. Buckmaster (35 Ch. Div. 21), as to the jurisdiction of the 
Court under the Infants Settlement Act. This may be accounted for by 
the fact that the Act is seldom resorted to. In settlements by infants, con- 
veyancers are accustomed to rely on the decision in Willoughby v. Middleton 
(2 J. & H. 344), according to which a wife who has made a settlement 
during infaney is not allowed to take any benefit in her husband's settled 
property unless she confirms the settlement. So long as contracts by infants 
were merely voidable such a course was a tolerably safe one, the infant on 
becoming sui juris and claiming to disaffirm being rightly put to her 
election; but since the Infants Relief: Act, it seems doubtful whether 
any case of election would be raised. To do so would be to defeat the 
policy of the Act. In Ja re Vardon’s Trusts (31 Ch. D. 271) no case of 
election was held to be raised against a married woman where the only fund 
available for compensation was property which the married woman was 
restrained from alienating. The Infants Relief Act is in substance a 
restraint on alienation. Besides clearing up the main point in Buckmaster 
v. Buckmaster, that the Infants Settlement Act has done nothing more than 
remove the disability of infancy, the Court took occasion to correct an 
erroneous idea that it has any jurisdiction inherent or statutory to compel a 
ward to execute a settlement. The utmost it does or can do is to prohibit 
the ward marrying until twenty-one, unless she executes the settlement. 


Reg. v. Gibson (18 Q. B. D. 537) is a striking exemplification of the 
spirit which animates the administration of the Criminal Law of England. 
A prisoner may be found guilty upon the most overwhelming evidence, and 
yet if one particle of evidence has been admitted against him which 
ought not to have been admitted and which might in any degree have 
weighed with the jury, the verdict is vitiated and the conviction must 
be quashed. It makes no difference whether the prisoner was defended 
by counsel or not. It is the duty of the judge presiding at the trial to 
allow no evidence not legally admissible to go to the jury, or if the evidence 
has been given to warn the jury not to act upon it. In Reg. v. Gibson 
the conviction was quashed for misreception of evidence, in Reg. v. Riley 
(18 Q. B. D. 481) for misrejection. This latter case is important, as 
removing the doubt expressed in Mr. Justice Stephen’s Digest of the Law of 
Evidence, whether on a charge of rape the prosecutrix may be contradicted 
if she is asked whether she has had connection on other occasions with the 
prisoner and denies it. The distinction between this case and contradicting 
her when she has been asked whether she has had connection with other 
men and has denied it, is obvious, The latter goes only to the credit of 
the witness, the former directly to the issue, the question of consent. Take 
the case, as the Lord Chief Justice suggests, of a woman who has lived 
without marriage for years with the prisoner before the alleged assault was 
committed. To exclude such evidence (manifestly material) would be a 
glaring injustice to the prisoner. 
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Fallacies are perhaps more frequently fallen into in assessing damages 
than in any other branch of law. The most recent example of a simple 
fallacy is afforded hy Rusty. Victoria Graving Dow /: (56 L. T. R. 216). This 
fallacy may be deseribed as the fallacy of Corepoy tpdtepov, or beginuing at the 
wrong end, <A building estate in which there are various interests in 
possession and reversion is flooded by the negligence of a dock company. 
A surveyor values each particular interest and adds them together, with the 
result that the aggregate far exceeds the total damage done. The true 
principle, as Lord Justice Lindley points out, is to find out the measure in 
money of the damage done to the houses and land by the flood, and having 
done that to determine how much of the sum ought to be awarded to the 
different persons interested in the property, The reversioner in such a case 
is not entitled to any damages for * blight * or prejudice to letting occasioned 
by the flood (unless there is permanent damage to the reversion), any more 
than he is to damages for a temporary nuisance by noise or smoke which 
causes the tenants to quit (Simpson v. Savage, 1 C. B., N.S. 347). 


Kay J. has had the courage to disregard the eases establishing, at first 
sight, the inconvenient doctrine that the analogy of the Statute of Limita- 
tion does not apply to claims in the nature of simple contract debts against 
a married woman’s separate estate ; and the Court of Appeal has supported 
him: Re Lady Hastings, 35 Ch. Div. 04. The old case of orton vy. Turvill, 
which is the foundation of all the others, turns out on examination to pro- 
ceed on the theory of a married woman’s bond operating as an appointment 
or specific charge with respect to her separate property, or property which 
she has power to appoint. This theory has long been exploded, and the 
Court therefore held itself free to apply the general principle ‘that a 
married woman who makes a contract is to be dealt with as a feme sole with 
respect to her separate property, and the ordinary incidents of a contract 
made by a person sui juris will apply save as to the limited extent of the 
remedy. 





The decision of the Divisional Court in Thomas v. Quartermaine, 17 
Q. B.D. 414, has been affirmed by the majority of the Court of Appeal, 18 
Q. B. Div. 685. It may be doubtful whether the result is what the framers 
of the Employers’ Liability Act intended ; but it seems to be the correct one 
as the law stands. The doctrine of ‘common employment’ rested on the 
fiction that a servant, as an implied term of his contract with the master, 
takes upon himself all ordinary risks of the employment, whether apparent 
or not, and from whatever cause arising other than the master’s personal 
negligence. It is one thing to exclude this fiction, another thing to pre- 
clude the question whether a specific manifest risk was in fact taken. To 
do this would not merely relieve the servant of a disadvantage, and put him 
on an equality with customers; it would make him a privileged person. 
The carefully reasoned judgments of the Lords Justices have a value, it may 
be added, which will not be affected by any future amendment or recasting 
of the Employers’ Liability Act. On the facts of the particular case it is not 
easy, to our mind, to see that there was any evidence of negligence or defect 
at all. The plaintiff fell into the defendant's vat by an odd and unforeseen 
kind of accident ; it cannot be maintained that there is an absolute duty at 
common law to fence every place into which a man can possibly fall, and 
this is quite different from the class of accidents where res ipsa loquitur. 
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nel Diritto romano (Enrico Serafini)— Book Reviews. 

Nos. 3-4. Dell’onere della prova nella condictio indebiti (sulla L. 25, D. 
de prob. et praes. X XII. 3) (Longo)—La usucapione delle servitii nel Diritto 
romano: concluded (Ascoli)—Le inchieste parlamentari e la legge (Jona)— 
Rivista di giurisprudenza penale (Castori)—I] Diritto Romano nella giuris- 
prudenza.—Book Reviews. 


Rivista Italiana per le Scienze Giuridiche. Vol. II], No. 1. 1887. Rome: 
Ermanno Loescher & Co. 


Le usurae quae officio iudicis praestantur (Fadda)—Gli infortunii sul 
lavoro e il diritto civile (Fusinato)—Reports of Cases—Book Reviews— 
Contents of Exchanges—List of recent Italian and foreign law-books. 


Il Filangiert : Rivista Giuridica Italiana. Anno XI, Part I, No. 12, 
December, 1886 (delayed in transmission)* Anno XII, Part 1, Nos. 
2-4, February, March, and April, 1887 [No. 1 not received]. Milan. 

No. 12. Delle preghiere o sollecitazioni ai giurati (Cianci)—La rappre- 
sentanza nella cessione de’crediti secondo il diritto romano col raffronto dei 
corrispondenti articoli del codice civile italiano (Contuzzi)—Sull’ effetto 
de’ ricorsi in Cassazione del Pe, Me. contro le seutenze delle corti di Assise 
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July, 1887.] Contents of Exchanges. 


che dichiarano no costituire reato il fatto di reita affermato da’ giurati 
(Fiecca)—Respousabilita civile degli imprenditori in Germania (Leveson- 
Gower). 

No. 2. Sull’articolo 2039 del Codice Civile: concluded (Franceschini)— 
Osservazioni alla seutenza 11 Dicembre, 1886, della Cassazione di Torino 
nella causa della Banca di Torino contro Cinghia comm. dott. Luigi eLL. CC. 
—Francesco Laurent (Bolaftio)\—Reviews. 

No. 3. Di un probabile Progetto di Legge per le Societa di Assicurazioni 
sulla vita umana (Vidari)—Progetto del Codice penale del Regno d’ Italia: 
libro 1° (Buccellati)—I] libero arbitrio difeso contro le teorie di Enrico Ferri 
(Gambirasio)—L’ indole delle ricerche medio-legali (Filomusi-Guelfi)—Book 
Reviews. 

No. 4. Popular Government: Sir H. Maine and Ellero (Brini)—Ele- 
mentary Law Teaching in Schools (Vidari)—Delle obbligazioni correali e 
solidali (Contuzzi)—Reviews. 

* * We regret that the persistent irregularity of the Italian post-office 
makes it impossible to ensure completeness or punctuality in our accounts 
of Italian periodicals, 


Il Filangierit. Part II, Anno XII, Nos. 8-21, 3rd February to 26th 
May, 1887. Milan. 
These numbers consist wholly of reports of Cases. 


La Legge : monitore giudiziario e Amministrativo del regno d’ Italia. Anno 
AXVIT. Series LV, Nos. 14-21. 

L’ organizzazione dei Tribunal di contea in Inghilterra (translation by 
Sig. Franchi of Mr. Chalmers’ County Courts System from this Review)— 
Della condizione di vedovanza apposta in un testamento (Maruechi)— 
Se i miglioramenti operati dall’ usufruttuario sul fondo soggetto all’ usufrutto, 
gli diano diritto a ripetere dal proprietario I’ aumento di valore che ne sia 
derivato al fondo medesimo (Corsi)—Reports of Cases—Reviews. 


Themis. Vol. 48, No. 2, April, 1887. The Hague. 

The Dutch Civil Code on Servitudes (Eyssell)—The draft of a Revised 
Civil Code (N. K. F. Land)—-A point in the former constitution of the 
United Provinces (Trosée)—English Family Law (van Swinderen)—Reviews, 
Notes, ete. 


Rechtsyeleerd Magazijn. Vol. VI, No. 3, 1887. Haarlem. 

Jurisprudenz und Philologie( Kohler)—Eenige opmerkingen naaraanleiding 
van het zoogenaamde retentie-recht (Grabama)— Compulsory insurance 
(Molengraaff) —Frangois Laurent (E. Picard)—Reviews, Notes, ete. 


Revista General de Derecho y Administracion. Vol. II, Nos. 2-3, February 
and March, 1887. Habana. 

Discurso leido por el Setior Don Andres Sitjar, Presidente de la Audiencia 
de la Habana, en Ja Apertura de los Tribunales— E-tudio sobre la capacidad 
civil de la mujer casada (Govin)—Principios naturales del derecho Inter- 
nacional Privado—Mr. Gladstone and the Irish Question (Cancio)—La 
Fraternidad Universal (Amadis)—De la importancia del estudio del derecho 
Romano, para el conocimiento de nuestra legislacion (Govin)—Subordinacion 
de Embargo (Godinez) —Multas Municipales (Lucas)—Official Chronicle— 
Book Reviews, ete. 





The Law Quarterly Review. 


Revista Forense Chilena. Vol. U1, Nos. 9-10, February and March, 1887. 
Santiago. 

Don Carlos Aquinae Vargas—El nombramiento de los jueces (Amund- 
tegui)—Don Santiago Prado—De la inviolabilidad de la correspondencia en 
la pesquisa criminal (Arlegui)—Comentario del Titulo preliminar y del 
Titulo I del Codigo de Comercio (Alfonso)—Relaciones reciprocas entre la 
prensa y la legislacion (Larrain)—Legislacion civil boliviana (Terrazas)— 


Book Reviews, ete. 


The Editor cannot undertake the return or safe custody of MSS. sent to 
him without previous communication 
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Angell on Limitations. Sixth Edition. 1876. 
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— and Durfee » on 1 Hi ghways. Third Edition. 


Barber. mn n Ph inciples of Insurance. 1882. 12 
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Bates on Limited Partnership. 1886. 1 
Beach on Contributory Negligence. 1885. 
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Bishop’s Commentaries on Criminal Law. 
Seventh Edition. 2 vols. 18 505. 
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2 vols. 
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Buswell ov /nsanity. 1885. 255. 
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ond Edition. 1886. 
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Grinnell on Deceit. 1886. 6s. 6d. 
Hawes on /artics. 1884. 125. 6d. 
on Jurisdiction. 1886. . 6d. 
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1885. 
High on Ext nay Legal Remedies. Second 
Edition. 1 25 
—— on Receivers. Second Edition. 1886. 255. 
Holmes on the Common Law. 1881. Cloth, 
16s. 6d. 
Hutchinson ov Carriers. 1879. 275. 6d. | 
Jones on Jiledges and Collateral Securities, 


1883. 275. 6d. 
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¢ ontracts. 1886. 235. 
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2 vols, 
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Wade on Notice. Second 1 Edition. 1886, 2g, 
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508. 

— Retroactive Laws. 1880. 20s. 

Walker on /iatents. 1883. 275. 6d. 

ee on Easements. Fourth Edition. 

Webster, The Speeches and Orations of. 1879. 
Cloth, 12s. ¢ Ay 
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WM. CLOWES AND SONS, LIMITED, 
LAW PUBLISHERS AND BOOKSELLERS, 
27 FLEET STREET, LONDON, E.C. 


(Six doors East of Inner Temple Lane.) 


Yemy Svo, 930 pages. cloth, 325 

THE LAW AND PRACTICE OF COMPENSATION for Taking or 
Injuriously Affecting Lands under the Lands Clauses Consolidation Acts, 1845, 1860, and 1869, 
Railways Clauses Consolidation Act, 1845, Artizans’ and Labourers’ Dwellings Improvement 
Acts, 1875 to 1882, Artizans’ Dwelling Acts, 1868 to 1882, Public Health Act, 1875, Elementary 
Education Act, 1870, General Metropolitan Paving Act, and other Public Acts (English, Irish, 
and Scotch); with an Introduction, Notes, and Forms. By StpNey Woo tr, of the Middle 
Temple, and James W. Mipperon, of Lincoln's Inn, Esqrs., Barristers-at-Law. 

“ The book is a most complete one on its subject, and may fairly claim to be an indispensable guide-book for the 
compensation lawyer." —~Law Journad. 
Demy S8wo, cloth, 12s. 6d. 

LIFE INSURANCE (The Law of), with a Chapter on Accident Insurance. By 
CHARLES CRAWLEY, M.A, of Lincola’s Inn, Esq., Barrister-at-Law, aad Fellow of Downing 
College, Cambridge. 

“The most important English work on the law of life insurance which has appeared.” —A thenrum. 


“Few more valuable technical works have been published of late than Mr. Crawley’s ‘ Life Insurance.” . . . . It 
is a model of what a legal work should be.”—.1/ewey. 
his is . . . one of the most satisfactory new law-books which has recently come into our hands,”— 


Seliciters’ Journal, 

Second Edition, demy 8wvo, cloth, 15s. 

THE AGRICULTURAL HOLDINGS ACT, 1883, and other Statutes 
relating to Distress, Replevin, &c.; with Eighty-five Forms, being Forms of Leases, Special 
Covenants, Substituted Agreements, Notices, Awards, &c. By J. M. Levy, Esq., Barrister-at- 
Law, Editor of * Woodfall’s' Landlord and Tenant,” and E. R. PEARCE-EDGCUMBE, Esq., 
Barrister-at-Law, Author of “ The Laws of Bills of Sale.” 

“We have no hesitation in giving this book the highest place among the many on the subject which have come 
under our notice.”"—Soliciters’ Journal. 
SERVICE OUT OF THE JURISDICTION.  /ust published, royal 870, sewn, price 1s. 

FOREIGN JUDGMENTS and PARTIES out of the JURISDICTION, 
Appendix (No. 2) containing Notes of Cases Decided and New Rules issued up to January, 1887. 
By F. T. Piccort, M.A., LL.M., Author of “ Principles of the Law of Torts.” 

“Immense labour, care, and thought have evidently been expended in the production of the book, and it may be 
considered exhaustive of its subject."—Law Journal, 
Second Edition, thoroughly revised, demy 8vo, cloth, 308. 

THE LAW OF MONEY SECURITIES. In Four Books.—I. Personal Securities. 
II. Securities on Property; III. Money Market and Stock Exchange Securities; IV. Miscel- 
laneous. With an Appendix, containing the Bills of Exchange Act, 1882, the Bills of Sale 
Acts, 1878 and 1882, and the Factors Acts. By C. CAVANAGH, B.A., LL.B. (London). 

“ An admirable synopsis of the whole law and practice with regard to’securities of every sort."—Saturday Review, 
Royal Sve, cloth, 12s. 6d. 

BITTLESTON’S REPORTS IN CHAMBERS (Q.B.D.), 1883-4. Aranged 
in Alphabetical Order, according to Subject-Matter, and under the Kules of Court respectively ap- 
plicable. With Notes and Index. By A. H. BirtLeston, of the Inner Temple, Barrister-at-Law. 

“The cases at Chambers reported in this volume were decided under peculiar circumstances. They are mostly the 
decisions of Mr. Justice Field . ... intended to settle the new practice... and great care was taken with his 
judgments.”"—Law Journal. 

Demy 8vo, cloth, price 125. 6d. 

THE LAW OF PRIVATE ARRANGEMENTS BETWEEN DEBTORS 
and Creditors. With Precedents of Assignments and Composition Deeds. By REGINALD 
Wrns.ow, M.A., LL.B., of Caius College, Cambridge, and Lincoln’s Inn, Barrister-at-Law. 

Mr. Winslow's work will be found to be exactly the thing wanted . . . and we have pleasure in recommending the 
book to our readers.” — Sods ttors’ Journal. 
NEVER BEFORE PUBLISHED. Aeva/ 8vv, calf, £1 115. 6d. net. 

ADMIRALTY CASES, 1648-1840.—Keports of Cases determined by the High Court 
of Admiralty and upon Appeal therefrom. Temp. Sir Thomas Salusbury and Sir George Hay, 
Judges 1758-1774. By Sir WittiAm Burret, Bart., LL.D., M.P., &c. Together with 
Extracts from the Books and Records of the High Court of Admiralty and the Courts of the 
Judge's Delegates, 1584-1839, and a Collection of Cases and Opinions upon Admiralty Matters, 
17ot-1781. Edited by RecinaALp G, MARSDEN, of the Inner Temple, Barrister-at-Law. 

“Mr. Marsden has done good service in making these materials accessible to legal and historical students.”—ZLaw 

Quarterly Review 

“No Admiralty Court library will in future be complete without a ‘ Marsden.’ 

Crown 8vo, cloth, price ys. 

ADMIRALTY FORMS AND PRECEDENTS, with Notes of the Practice relating 
thereto, and an Appendix containing the Rules of the Supreme Court, 1883, which relate 
exclusively to Admiralty Actions, and the Order as to Court Fees, 1884. By EbwARD STANLEY 
Roscoe, Barrister-at-Law. 

* This little book is likely to be of great use to practitioners in the Admiralty Division."—Law Times. 


London: WM. CLOWES & SONS, LIMITED, 27 Fleet Street. 


"—Solicitors’ Journal. 
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